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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”» They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7094) 


In re MILK DEALER’S ASSOCIATION OF METROPOLITAN NEW YORK, 
INc., et al. AMA Docket No. 27-125. Decided April 4, 1961. 


Review of Hearing Examiner’s Ruling 


The rules of practice do not provide for interlocutory appeals from rulings 
of the hearing examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION 


In this proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), petitioners filed, in 
effect, an application for the taking of the deposition of 17 per- 
sons for the purpose of discovery and also a request that re- 
spondent specify the promulgation record support for chal- 
lenged findings contained in the decisions of the Secretary pre- 
ceding the issuance of the disputed provision of the amended 
order. Respondent filed a reply thereto and on March 15, 1961, 
the hearing examiner denied petitioners’ requests. On March 
20, 1961, petitioners filed a motion for review of the hearing 
examiner’s ruling. 

There are no provisions in the rules of practice for inter- 
locutory appeals from rulings of the hearing examiner or pre- 
siding officer. All appeals from rulings by the presiding officer 
upon motions, etc., as illustrated by section 900.65 of the 
rules of practice, are intended to be taken up in connection 
with review of the entire proceeding by the Secretary after 
the presiding officer has filed his revised report or after noti- 
fication by the presiding officer that no revision will be made. 
The intent of the rules of practice appears to be to authorize 
the presiding officer to rule upon motions and applications of 
the kind involved or in the discretion of the presiding officer 
to certify the motions to the Secretary for decision without 
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a ruling by the presiding officer. Cf. e.g., In re Cargill, Inc., 
and Erwin E. Kelm, 12 A.D. 1109 1111 (1953) ; Knapp-Sher- 
riff-Koelle v. Mendelson- Zeller Co., 18 A.D. 508 (1959).* 


Accordingly, petitioners’ motion for review of the hearing 
examiner’s ruling is hereby denied. It should also be stated in 
passing that the rules of practice do not appear to authorize 
the taking of depositions for the purpose of discovery (cf. In 
re Rosenthal Packing Company, 19 A.D. 971, 975 (1960) ; 
Knapp-Sherriff-Koelle v. Mendelson-Zeller Co., supra) and that 
petitioners have not demonstrated a compelling need for an 
examination de bene esse. 


(No. 7095) 


In re ARROWHEAD CREAMERIES, INC. AMA Docket No. 54-10. 
Decided April 5, 1961. 


Classification of Skim Milk—Legality of 
Order Provisions 


It is concluded that petitioner should have the relief requested because in the 
setting presented the obligations imposed by the order provisions in 
issue are “not in accordance with law” whether the provisions be re- 
garded as unsupported by adequate evidence in the promulgation record 
or as failing the test for substantive due process of law under the Fifth 
Amendment to the Constitution. 


Mr. Lawrence Yetka, of Cloquet, Minnesota, for petitioner. Mr. John C. 
Chernauskas, for Agricultural Marketing Service. Mr. G. Osmond Hyde, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U.S.C. 601 et seq.), involving the 
classification of skim milk under Order No. 54, as amended, 
issued under the act and regulating the handling of milk in 
the Duluth-Superior marketing area. The petitioner is a handler 
regulated by the order. 


2In re Mills Dairy Products Co., et al., 19 A.D. 807 (1960) presented an unusual situation 
which is not to be considered as a precedent. 
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Order No. 54, as amended, contains the usual classified price 
and pooling plan whereby each handler pays for milk sub- 
ject to regulation under the order at class values or prices, dif- 
fering according to the use he makes of such milk, while pro- 
ducers receive a uniform or blend price based upon the total 
value of all milk used by all handlers under the amended 
order. Each handler pays his producers at the uniform price 
and then, through adjustments with the producer-settlement 
fund kept by the market administrator, brings the total he has 
paid to producers up to (by paying money into the producer- 
settlement fund) or down to (by receiving money from such 
fund) the total he is required to pay at class prices. In effect, 
a handler receives from the producer-settlement fund the amount 
by which the value of his milk at the class prices is less than 
the value at the blend price and pays into the producer-settle- 
ment fund the amount by which the value of his milk at the 
class prices exceeds the value at the blend price. 


The controversy herein involves the validity of the reclassi- 
fication and pricing of certain skim milk separated by peti- 
tioner from whole milk received by petitioner from producers 
during the month of July 1957. In its required monthly report 
to the market administrator of the order, petitioner listed the 
skim milk involved in Class II, the lowest price classification 
under the order. After the usual audit to verify the report 
the market administrator determined such skim milk should 
be classified and paid for as Class I. Petitioner complains of 
this reclassification upward and the resulting debit in its ac- 
count with the market administrator, which petitioner paid 
under protest. 


An answer to the petition was filed May 8, 1959, by the 
Acting Deputy Administrator, Agricultural Marketing Service, 
United States Department of Agriculture. The answer upheld 
the market administrator’s action and the subsequent charges 
resulting therefrom as in accordance with law and the terms 
of the order. A hearing was held August 19, 1959, in Duluth, 
Minnesota, before G. Osmond Hyde, Chief Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture. At the hearing, petitioner was represented by 
Lawrence Yetka, Attorney at Law, Cloquet, Minnesota, and 
respondent was represented by John C. Chernauskas, Office 
of the General Counsel, United States Department of Agri- 
culture. After the hearing, the parties filed briefs. 
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On September 9, 1960, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and rec- 
ommending that the relief requested be granted in part and 
denied in part. Respondent filed exceptions to the hearing ex- 
aminer’s report and requested oral argument. A tentative deci- 
sion, not based upon the issues raised by the parties, was 
issued January 17, 1961, and the parties were given an op- 
portunity to file exceptions thereto and to request oral argu- 
ment upon the basis of such exceptions. Respondent filed 
exceptions to the tentative decision. 


Respondent’s exceptions are, in part, bottomed upon an al- 
leged ambiguity in the phrase, “subject to verification by the 
market administrator” contained in section 954.4(c) of the 
order as originally promulgated.t Respondent contends that the 
phrase applies to verification as to whether the purchaser 
distributes milk o7 manufactures milk products and that the 
subsequent amendment hearing referred to below dealt only 
with clarification. The context in which the phrase is em- 
ployed, that is, in a section dealing with the classification of 
milk on the basis of utilization, and the “legislative history” 
thereof (see pp. 102-A - 104 of February 20, 1941, promulga- 
tion hearing record) demonstrate that under the subsection 
involved milk or skim milk was to be classified as Class I milk 
unless a Class II utilization could be verified by the market 
administrator. Moreover, this is clearly the meaning of the 
questioned phrase in interhandler transfers and there is no 
indication in the record of a different meaning to be assigned 
thereto with respect to transfers of milk from a handler to 
a nonhandler. In addition, it need only be said in connection 
with respondent’s remaining exceptions that petitioner is not 
estopped to challenge section 954.42 because of prior support 
therefor, that the evidentiary standard employed in the tenta- 
tive decision is contained in section 8c(4) of the act and not 
the Administrative Procedure Act (5 U.S.C. 1001 et seq.) as 
contended and that lack of opposition to, and industry support 
for, a proposed order provision do not necessarily satisfy the 
statutory requirements for its issuance. 

Accordingly, the Findings of Fact and Conclusions of the 
Tentative Decision and Order are hereby adopted and incorpo- 

1“Interhandler and nonhandler sales. Milk or skimmed milk *** disposed of by a handler 


to a person who is not a handler but who distributes milk or manufactures milk products 
shall be classified as Class I milk, subject to verification by the market administrator *** .” 
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rated herein as the Findings of Fact and Conclusions of this 
Decision and Order. 


FINDINGS OF FACT 


1. Petitioner, Arrowhead Creameries, Inc., is a corporation 
organized and existing under the laws of the State of Minne- 
sota with its address and principal place of business at 224 
North 57th Avenue West, Duluth, Minnesota. During the period 
involved herein petitioner was a handler under Order No. 54, 
as amended, issued under the act and regulating the handling 
of milk in the Duluth-Superior marketing area, and operated 
plants in Duluth, Kettle River, Floodwood, Virginia, Cook, Esko 
and Dear River, Minnesota. 


2. During the period involved herein Farmers Co-operative 
Creamery Company was not a handler under Order No. 54. 
It disposed of skim milk and butterfast as milk for human 
consumption from a plant it operated at Clear Lake, Wiscon- 
sin, at which milk was also received and processed into manu- 
factured products, and was a handler under Order No, 73, as 
amended, issued under the act and regulating the handling 
of milk in the Minneapolis-St. Paul marketing area. 


8. During the period involved herein the pertinent provi- 
sions of Order No. 54 relating to the classification of milk pro- 


vided as follows: 


“§ 954.41 Classes of utilization. The classes of utiliza- 
tion of milk shall be as follows: 

“(a) Class I milk shall be all skim milk and butter- 
fat (1) disposed of in the form of milk, skim milk, but- 
termilk, flavored milk, flavored milk drinks, and cream 
for fluid consumption (including any mixture of cream 
and milk or skim milk containing less butterfat than the 
minimum requirement for cream), (2) used in the pro- 
duction of concentrated milk, not sterilized, for fluid 
consumption, and (3) not specifically accounted for as 
used to produce a Class II product. 


“(b) Class II milk shall be all skim milk and but- 
terfat used to produce a milk product other than those 
specified in Class I and actual plant shrinkage up to 
2 percent of the total receipts of skim milk and butter- 
fat; Provided, That plant shrinkage established with 
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respect to skim milk or butterfat in milk received by a 
handler from producers and new producers shall be 
the proportion of the total plant shrinkage determined 
by applying to total plant shrinkage of skim milk or 
butterfat the percentage which the skim milk or butter- 
fat in milk received from producers and new producers 
bears to the total quantity of skim milk or butterfat 
received. 

“§ 954.42 Interhandler and handler to nonhandler 
sales. (a) Skim milk and butterfat disposed of by a 
handler to another handler in the form of milk, skim 
milk or cream shall be classified as Class I milk, sub- 
ject to verification by the market administrator: Pro- 
vided, That milk or skim milk disposed of by a handler 
to a handler who receives no milk from producers or 
new producers other than milk of his own production 
shall be Class I milk. 


“(b) Skim milk and butterfat disposed of by a 
handler to a nonhandler in the form of milk or skim 
milk shall be classified (1) as Class I milk if such 
handler disposes of any skim milk and butterfat as 
milk for human consumption, and (2) as Class II milk 
if such nonhandler disposes of no skim milk and but- 
terfat as milk for human consumption... .” 


4, The skim milk involved in this proceeding was derived 
from whole milk received by petitioner from producers at one 
or more of its plants listed in Finding of Fact 1. It was the 
general practice of petitioner to separate such whole milk into 
cream and skim milk at the receiving plant. The resulting skim 
milk available for manufacture into nonfat dry milk powder 
was moved to petitioner’s plant at Kettle River, Minnesota, 
where petitioner operated its only facility for manufacturing 
skim milk into nonfat dry milk powder. On May 23, 1957, a 
labor strike commenced at petitioner’s plant in Duluth, Minne- 
sota, and continued through June 19, 1957. During the part 
of the strike included in the period June 2 through June 19, 
the milk powder manufacturing operation at petitioner’s plant 
at Kettle River was closed. On June 20, 1957, petitioner re- 
sumed manufacturing skim milk into nonfat dry milk powder 
at the Kettle River plant on a restricted basis, but discontinued 
such manufacturing entirely from August 1, 1957, until August 
1958. 
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5. During the period May 25 - July 31, 1957, petitioner 
moved all its excess skim milk to the Clear Lake, Wisconsin, 
plant of Farmers Co-operative Creamery Company, but during 
the period July 23-25, 1957, three loads thereof, totaling 128,280 
pounds, were diverted by Farmers Co-operative Creamery Com- 
pany to the plant at Luck, Wisconsin, operated by Land O’Lakes 
Creameries, Inc., a handler under Order No. 73, as amended. 
An auditor for the market administrator of Order No. 73 
checked receipts and dispositions of milk and milk products 
for both the Farmers Co-operative Creamery plant at Clear 
Lake and the Land O’Lakes plant at Luck. 


6. In its regularly required reports to the market admin- 
istrator, petitioner reported the skim milk it moved to the 
Clear Lake plant of Farmers Co-operative Creamery Company, 
during the period May 25 - July 31, 1957, including the three 
loads that were diverted by Farmers Co-operative Creamery 
to the Luck plant of Land O’Lakes mentioned in Finding of 
Fact 5, as disposed of as nonfat dry milk powder and claimed 
Class II utilization and pricing therefor. The market admin- 
istrator permitted that part of this skim milk transferred 
during the period May 25 - June 30, 1957, to be accounted 
for as Class II milk because of “unsettled market conditions 
created by the strike-lockout situation in this market.” The 
market administrator, upon audit of petitioner’s report for 
July 1957, by reason of section 954.42(b) of the order, re- 
classified as Class I milk the skim milk transferred to and 
utilized at the Clear Lake plant during the period July 1-31, 
1957, which amounted to 1,232,280 pounds, and debited peti- 
tioner’s account with the producer-settlement fund in the amount 
of $8,441.12 by virtue thereof and reclassified as Class I milk 
the three loads of skim milk that were diverted by Farmers 
Co-operative Creamery to the Luck plant of Land O’Lakes 
during July 1957, totaling 128,280 pounds, and debited peti- 
tioner’s account with the producer-settlement fund in the 
amount of $878.72 by reason of such reclassification. This total 
audit adjustment amounted to $9,319.84 and was paid under 
protest by petitioner. 


CONCLUSIONS 


The controversy herein, as framed by the parties, is con- 
cerned with the meaning of the phrase “disposed of” contained 
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in section 954.42(b) of the order in effect during the period 
involved herein. It appears to us, however, that the dispute 
raises a more basic question. 


In examining the promulgation history of the order provi- 
sions in issue to seek light on their intended meaning we dis- 
cover that Order No. 54 as originally promulgated in 1941 
provided that milk or skim milk transferred by a handler to 
another handler or, in effect, to a nonhandler under the order 
(“a person who is not a handler but who distributes milk or 
manufactures milk products”) shall be classified as Class I 
milk subject to verification by the market administrator. What 
the emphasized language must mean is milk or skim milk so 
transferred by a handler could be classified lower than Class I 
subject to verification by the market administrator. 


Pursuant to a notice of hearing issued November 14, 1941 
(6 F.R. 5861), a hearing was held November 26, 1941, at Du- 
luth, Minnesota, to consider evidence on proposed amendments, 
in part, to clarify order provisions with respect to interhandler 
and nonhandler transfers. The predecessor to the section in 
effect during the period involved herein? is contained in the 
amendment issued January 28, 1942 (7 F.R. 595), which re- 
sulted from such hearing and provided that milk or skim milk 
disposed of by a handler to a nonhandler shall be classified as 
Class I milk if such nonhandler disposes of any milk as milk 
for human consumption and as Class II milk if such non- 
handler disposes of no milk as milk for human consumption. 


We find that the only evidence adduced at the November 26, 
1941, hearing with respect to this change in the classification 
of milk and skim milk disposed of by a handler to a non- 
handler, aside from a recitation of the proposed section and 
a statement of approval thereof, is the testimony of D. H. 
Kellog, then general manager of Twin Ports Cooperative Dairy 
Association, which reads as follows (pp. 39-40): 


“THE WITNESS: Amendments proposed by the 
Dairy Division. 


+The content of this section was not materially changed by its later amendment in 1950 
(see 16 F.R. 92 and 155) and read as follows: 

“(c) Interhandler and handler to nonhandler sales. (1) Milk or skim milk dis- 
posed of by a handler to another handler shall be classified as Class I milk, subject 
to verification by the market administrator. ... 

“(2) Milk or skim milk disposed of by a handler to a nonhandler shall be 
classified: (i) as Class I milk if such nonhandler disposes of any milk as milk for 
human consumption; and (ii) as Class II milk if such nonhandler disposes of no 
milk as milk for human consumption.” 
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“1. There is no objection on the part of these As- 
sociations to the proposal of the Dairy Division to de- 
lete paragraph C of Sec. 954.4 and substitute therefor 
the wording as proposed by the Dairy Division. This 
proposed change in wording, in the opinion of these 
Associations, simplifies and clarifies the Order and the 
administration thereof by definitely stating that milk or 
skim milk sold to a nonhandler shall be classified as 
Class II milk if such nonhandler disposes of no milk 
for human consumption, and that such milk shall be 
classified as Class I milk if such nonhandler disposes 
of any milk as milk for human consumption. 


“These Associations understand that this proposed 
change in wording of this Section will in no way effect 
a change in interhandler sales in this market as the 
Order is now functioning. These Associations urge that 
this amendment be approved by the Secretary.” 


As seen from such testimony, the only reason given for the 
pertinent amendment, as distinguished from a mere statement 
of the effect of the proposed change, was simplification of the 
administration of the order. The amendment simplified order 
administration by eliminating the requirement that the market 
administrator verify a claimed classification lower than Class 
I where a handler transferred milk or skim milk to a non- 
handler who disposed of milk for human consumption. In 
other words, prior to such amendment it apparently was neces- 
sary for the market administrator for Order No. 54 to audit 
the records of the nonhandler who received milk or skim milk 
from a handler under the order to determine if sufficient Class 
II products left the nonhandler’s plant to cover or equal the 
skim milk or milk received there from the handler. This was 
also required with respect to interhandler transfers and con- 
tinued to be the case as to such handlers.® 


Of course the amendment involved more than mere admin- 
istration of the order. It had substantive impact upon the 
classification of milk and skim milk shipped by a handler to 
a nonhandler. The stated purpose of administrative conven- 
ience in not checking out or verifying Class II use where 

?It was indicated in the original promulgation hearing record that a statement by the 


purchasing handler might be sufficient to prove utilization (see pages 103-104 of the Feb- 
ruary 20, 1941 hearing record). 
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fluid skim milk is shipped to a nonhandler who distributes 
milk for human consumption, but in doing so where the trans- 
fer is between handlers, does not apply where such a non- 
handler is a handler under another Federal order. The handler 
under another Federal order, as shown by the record in this 
proceeding, is thoroughly audited under such order as to re- 
ceipts of milk and milk products and as to dispositions of 
milk and milk products from the plant. The two plants at 
which petitioner’s skim milk was manufactured are regulated 
plants under Order No. 73. 


Too there is no indication in the amendment hearing record 
as to why it was considered necessary that milk or skim milk 
transferred to a nonhandler disposing of milk for human con- 
sumption should be classified Class I even though the amount 
of Class I disposition from the nonhandler’s plant is less than 
the amount of milk or skim milk transferred and manufactured 
at the nonhandler’s plant. Such appears to be the case here at 
the two plants where petitioner’s skim milk was made into 
powder. Respondent does not appear to contest seriously that 
petitioner’s skim milk was manufactured into powder. In fact, 
respondent’s witness testified that “I don’t think there is 
any question about it whatsoever that it [petitioner’s skim 
milk] was processed into dry milk” at the Clear Lake and 
Luck plants. 


We conclude that petitioner should have the relief requested 
because in the setting presented the obligations imposed by the 
order provisions in issue are “not in accordance with law” 
whether the provisions be regarded as unsupported by adequate 
evidence in the promulgation record‘ or as failing the test 
for substantive due process of law under the Fifth Amendment 
to the Constitution. 


ORDER 


The relief requested in the petition is granted and the 
market administrator for Order No. 54 shall make appropriate 
adjustments in petitioner’s producer-settlement fund account 
to reflect the conclusions set forth herein. 


* While the order provisions in issue were promulgated prior to the Administrative Pro- 
cedure Act (5 U.S.C. § 1001 et seq.), our own act provides that in issuing an order or amend- 
ment the Secretary find “upon the evidence introduced at such hearing’ that the order or 
amendment ‘“‘and all of the terms and provisions thereof” will tend to effectuate the declared 
policy of the act. (§ 8c(4), (17); 7 U.S.C. $608c(4), (17).) 
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(No. 7096) 


In re EUGENE M. OLSON AND THELMA IRENE OLSON, d/b/a OL- 
SON Dairy. AMA Docket No. 104-1. Decided April 26, 1961. 


Interim Relief Denied 


Since there is no showing of irreparable injury, petitioners’ request for in- 
terim relief is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The petitioners, al- 
legedly producer-handlers of milk subject to Order No. 104, 
regulating the handling of milk in the Central Arizona market- 
ing area, filed a petition April 3, 1961, challenging the validity 
of a determination by the market administrator for Order No. 
104 that petitioners were handlers and not producer-handlers 
under such order, and the obligations imposed upon them as a 
result of such determination. On April 3, 1961, petitioners 
also filed an application for interim relief from such obliga- 
tions during the pendency of a decision on the merits. The 
Deputy Administrator, Agricultural Marketing Service, filed 
an answer to the application for interim relief. 


At this initial stage of the proceeding the primary issue is 
whether the petitioners will be irreparably damaged by com- 
pliance with the contested determination of the market admin- 
istrator during the time it may take to render a decision on 
the merits. See e.g., In re Mills Dairy Products Company et al., 
19 A.D. 1 (1960); Im re Association of Ice Cream Manufac- 
twrers of New York State (Southern Regional Group) and, 
Others, 15 A.D. 1191 (1956); In re Beatrice Foods Co. et al., 
138 A.D. 769 (1954); In re Babcock Dairy Co. et al., 8 A.D. 
7 (1949). Petitioners have not alleged in their application for 
interim relief that they will suffer such injury but merely 
request a stay of the reporting requirements and monetary 
obligations resulting from the contested determination of the 
market administrator. The payment of money which petitioners 
can recover from the producer-settlement fund under the order 
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in the event they prevail herein and the filing of reports do 
not constitute irreparable injury. Virginia Petroleum Jobbers 
Association v. Federal Power Commission, 259 F.2d 921, 925 
(D.C. Cir. 1958); Luckenbach S.S. Co., Inc. v. Norton, 21 
F. Supp. 707, 709 (E.D. Pa. 1937) ; In re Mills Dairy Products 
Company et al., supra; In re Association of Ice Cream Manu- 
facturers of New York State (Southern Regional Group) and 
Others, supra. 


Accordingly, petitioners’ request for interim relief is denied 
and the application is dismissed, 


(No. 7097) 


In re VOLKART BROTHERS, INC., VOLKART BROTHERS COMPANY, 
ALFRED BOEDTKER, AND KURT MULLER. CEA Docket No. 82. 
Decided April 17, 1961. 


Manipulation of Prices of Cotton Futures— 
Suspension of Registration—Denial 
of Trading Privileges 


Where evidence established (1) that futures prices rose in the last day of 
trading because of the fact that respondent corporation owned almost all 
the outstanding long interest on the New York Cotton Exchange and 
the New Orleans Cotton Exchange which interest was about twice as 
large as the stocks of certificated cotton and (2) that respondents 
intended to bring about such a price rise by their trading, it is held 
that respondents attempted to and did manipulate prices of cotton 
futures on both exchanges. 


Review of Ruling of Referee Denying Motion 
to Dismiss—Prima Facie Case 


Referee properly denied motion to dismiss after presentation of complain- 
ant’s case-in-chief since a prima facie case was made even as to the in- 
dividuals who were respondents since they were the chief officers of 
the corporate respondent and were also partners in the futures commis- 
sion firm through which the trading on the New York Cotton Exchange 
was done. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Messrs. J. Don- 
ald Duncan and Irving L. Schanzer, of Hooker, Alley & Duncan, New 
York, New York, and Mr. Harry B. Kelleher, of Lemle & Kelleher, New 
Orleans, Louisiana, for respondents. Intervenors: Rein, Mound & Cotton, 
of New York, New York, for New York Cotton Exchange; Monroe & 
Lemann, of New Orleans, Louisiana, for New Orleans Cotton Exchange; 
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and Mr. John C. White, of Washington, D. C., for American Cotton Ship- 
pers Association. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a complaint 
and notice of hearing issued under section 6(b) of the act 
(7 U.S.C. § 9) on April 24, 1958, by the Assistant Secretary 
of Agriculture. 

Respondent Volkart Brothers, Inc., is a New York corpora- 
tion engaged in the cotton merchandising business. Respondent 
Alfred Boedtker is president and respondent Kurt Muller is 
vice-president of the corporation, Each of the individual re- 
spondents is a partner in respondent Volkart Brothers Com- 
pany, a registered futures commission merchant located in 
New York. This proceeding is concerned with certain trans- 
actions in October 1957 cotton futures executed for the ac- 
count of respondent Volkart Brothers, Inc., through the facili- 
ties of respondent Volkart Brothers Company, the carrying 
broker in New York, and through another carrying broker 
in New Orleans. 

The complaint charges that the respondents attempted to 
and did manipulate prices of cotton futures. The complaint 
alleges that on October 15, 1957, the last day for trading in 
the October cotton future, respondent Volkart Brothers, Inc., 
held 104 long contracts: in such future (10,400 bales) on the 
New York Cotton Exchange, which represented 89 percent of 
the total open interest in the future on that exchange, and 17 
long contracts (1700 bales) or 97 percent of the open interest 
on the New Orleans Exchange; that there was an insufficient 
supply of certificated? cotton available at the time to satisfy 
such contracts; that the respondents theyeupon ordered and 
caused the futures which they held, less any deliveries re- 
ceived, to be sold at prices which were fixed and arbitrary, 
and in excess of the true market value of October futures and 
of spot cotton, thereby bringing about increases in the price 
of the future not justified by supply and demand; and that 


2One contract consists of 100 bales, each bale containing about 500 pounds of cotton. 

2 As is seen hereinafter, only cotton certificated as to grade, etc., by the Board of Cotton 
Examiners, United States Department of Agriculture, or cotton in the process of such certifi- 
cation, is eligible for delivery upon short futures contracts. 
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the respondents acted for the purpose and with the intent 
of causing such increases in order to enable the respondent 
corporation to liquidate its futures at higher prices. 


The complaint also alleges that in the course of such trans- 
actions and in furtherance of the manipulative purpose, the 
respondent corporation received approximately 5000 bales of 
certificated cotton on delivery against its long October futures 
position, of which it subsequently redelivered 3700 bales against 
a short December futures position. The complaint further al- 
leges that the transactions in question were initiated and 
carried out under the direction and supervision of the individual 
respondents in their capacities as officers of and partners in 
the respondent firms. 


The respondents filed a joint answer in which they admit 
the jurisdictional allegations of the complaint and the holdings 
and transactions in October futures as described therein, but 
they deny that they intended to or did in fact manipulate prices, 
or that the prices at which they sold their October futures were 
arbitrary or not justified by supply and demand, or in excess 
of the true market value of such futures or of spot cotton. 
The answer also denies that respondents Alfred Boedtker and 
Kurt Muller were responsible for the transactions in question. 


As affirmative defenses, the respondents aver in the answer 
that the transactions referred to in the complaint were exe- 
cuted in conformity with the rules of the exchanges and of 
the Commodity Exchange Authority, and were lawful in all 
respects; that the long October futures which the respondent 
corporation held constituted hedges against forward sales com- 
mitments of the corporation; and that the corporation intended 
to take delivery of cotton in satisfaction of such futures and 
preferred such delivery but, at the specific request of the New 
York Cotton Exchange and in the interest of orderly liquida- 
tion, the corporation established liquidating price limits and sold 
its futures, less deliveries received, at the prices so established. 


The answer further maintains that certificated cotton does 
not constitute the sole source of supply available to satisfy 
futures contracts, because the rules of both exchanges pro- 
vide that a delivering party may, under certain circumstances, 
tender a “Deliverer’s Class” notice covering cotton which has 
not yet been classed and certificated by the Board of Cotton 
Examiners; that the delivery notices which the respondent 
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corporation received October 15, 1957, in the amount of 5100 
bales, included “Deliverer’s Class” notices with respect to 1192 
bales; and that there were additional quantities of uncertificated 
cotton available in commercial channels on October 15 which 
could have been tendered under “Deliverer’s Class” notices. 


John J. Curry, Office of Hearing Examiners, United States 
Department of Agriculture, was assigned as referee and pre- 
sided at the hearing. The respondents were represented by J. 
Donald Duncan and Irving L. Schanzer, of Hooker, Alley & 
Duncan, a New York law firm, and by Harry B. Kelleher of 
Lemle & Kelleher, a New Orleans law firm. Benjamin M. Hol- 
stein, Office of the General Counsel, United States Department 
of Agriculture, appeared as counsel for the complainant. On 
October 10, 1958, the referee granted leave to the New York 
Cotton Exchange, the New Orleans Cotton Exchange, and 
the American Cotton Shippers Association to file suggested 
findings of fact, conclusions, orders, and briefs in support of 
their positions in this matter, and at the hearing a brief on 
behalf of the New Orleans Cotton Exchange was received and 
made a part of the record. 


The hearing began November 19, 1958, and after interven- 
ing recesses, was concluded February 5, 1959. Sessions of the 
hearing were held in New Orleans and New York. The re- 
spondent’s motion to dismiss, made after the complainant had 
concluded the presentation of its evidence, was denied by the 
referee. Both sides offered oral and documentary evidence. 
Twenty-one witnesses testified and numerous exhfbits were re- 
ceived on behalf of each side. Both sides thereafter submitted 
suggested findings of fact, conclusions, orders, and briefs in 
support thereof. Briefs were also filed by the American Cotton 
Shippers Association and the New York Cotton Exchange, 
Intervenors. 

Much of the evidence is documentary. The complainant in- 
troduced exhibits in the form of tabulations showing the re- 
spondent corporation’s trading and receipts of delivery in the 
October 1957 future during the last four weeks in the life 
of the future (Complainant’s Exhibit 4); the positions in the 
October future of all clearing members on the New York Cot- 
ton Exchange during the same period (Complainant’s Exhibit 
45); the respondent corporation’s sales of December futures 
and deliveries made against such sales (Complainant’s Ex- 
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hibits 6, 28); its position in futures and spot cotton as of 
October 11, 1957, with details concerning its inventory and 
commitments (Complainant’s Exhibits 27, 50, 51-51G); bids 
for spot cotton which it submitted to the Commodity Credit 
Corporation October 14, 1957 (Complainant’s Exhibits 24A, 
24B, 29); and an analysis of its trading in the October 1957 
future in relation to its cash position (Complainant’s Ex- 
hibit 52). 

Other exhibits introduced by the complainant showed the 
quantity of certificated stocks in existence near the close of 
trading in October 1957 (Complainant’s Exhibit 16) ; the source 
and status of the cotton tendered by the shorts on deliverer’s 
class notices in October 1957 (Complainant’s Exhibits 17-23B) ; 
the prevailing market prices of October and December futures 
and of spot cotton in October 1957 and during the previous 
10 years (Complainant’s Exhibits 7, 11,. 12-15, 25, 26); and 
the prices paid by other cotton merchants for spot cotton dur- 
ing September and October 1957 (Complainant’s Exhibits 32- 
36, 82-82C). 

Among the witnesses called by the complainant were six 
cotton merchants and brokers, who testified variously to the 
effect that the respondent corporation had a controlling long 
position in the October future on October 15, 1957, and that 
this fact was generally known to the trade (Tr. pp. 56, 81, 120, 
133-34, 142-43) ; that this brought about a rise in the price of 
the October future on October 15 and caused the price to be out 
of line with prices of December futures and spot cotton (Tr. 
pp. 56-57, 65, 68-69, 76-77, 101, 143); that as of October 15 
there was not sufficient time remaining in which a short could 
get cotton classed for delivery and, in any event, no cotton 
merchant who had cotton for sale would sell such cotton for 
less than the price of the October future minus the cost of 
delivery (Tr. pp. 77-78, 85, 113-16, 128, 889-92); and that 
the situation on October 15 constituted a squeeze (Tr. pp. 59, 
66-68, 81-83, 122). 

Alex C. Caldwell, an employee of the Commodity Exchange 
Authority, testified that the respondent corporation’s inventory 
figures showed that it had enough cotton on hand on October 
15, 1957, to supply all its sales commitments for several months 
in advance (Tr. pp. 945-49). Mr. Caldwell analyzed the corpo- 
ration’s futures trading in October 1957 in relation to its spot 
position and concluded that its futures transactions were not 
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hedges and did not evidence use of the futures market in 
connection with merchandising operations (Complainant’s Ex- 
hibit 52; Tr. pp. 949-50, 958-59, 962-68). 


The respondents introduced numerous tabulations, charts, and 
other documents. These showed, among other things, the re- 
spondent corporation’s position in the October 1957 cotton future 
from May 1956 forward, together with total open contracts and 
total certificated stocks (Respondents’ Exhibits Series 1); the 
corporation’s position in all futures during the last six months 
of 1957, together with certain aspects of its spot position (Re- 
spondents’ Exhibits Series 7); prevailing prices of various 
futures and of spot cotton during the last four months of 1957 
and in other periods (Respondents’ Exhibits Series 3-5, Series 
8) ; the cost of spot cotton purchased by the respondent corpora- 
tion from mid-September through October 1957 (Respondents’ 
Exhibits Series 6); the cost of similar purchases by other cot- 
ton merchants (Respondents’ Exhibits 20, 22, 29); bids and 
prices paid by the respondent corporation and by other cotton 
merchants for cotton offered for sale by the Commodity Credit 
Corporation (Respondents’ Exhibits Series 9, Series 11, Series 
23-27; Respondents’ Exhibit 28) ; stocks of cotton stored at the 
ports on specified dates in October 1957 (Respondents’ Ex- 
hibits 12, 21); and estimates of production in 1957 compared 
with actual production in 1956 (Respondents’ Exhibits Series 
15). 


C. W. Cooper, a data processing expert, was the principal 
witness for the respondents. Mr. Cooper prepared most of 
the tabulations and charts described above and explained their 
significance (Tr. pp. 268-350, 483-506, 603-96, 700-30, 865-78). 
In the course of such testimony, he concluded that the per- 
centage increase in the respondent corporation’s position in 
the October future was due not to purchases of futures by 
it but to liquidation by other traders (Tr. pp. 275-78). He 
also testified that such exhibits showed that prices of spot 
cotton were in a continuous rise over the two-year period May 
1956 to May 1958, but that prices in October 1957 were an 
exception to this general trend (Tr. pp. 293-94, 297); that 
the spot price quotations rose suddenly on October 28, 1957, 
which indicated distortion on the low side in such quotations 
prior to October 28 (Tr. pp. 319-21, 676, 685-86); and that 
this distortion was also evidenced by the fact that the respond- 
ent corporation’s buying prices for spot cotton in October 1957 
exceeded the spot quotations (Tr. p. 684). 
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Trade witnesses called by the respondents testified variously 
to the effect that there was no squeeze on October 15, 1957, and 
that the October future was liquidated in an orderly fashion 
and without control (Tr. pp. 365-66, 380, 384-85, 403-04, 429, 
538, 542, 586, 769-71, 776); that the price limits set by the 
respondent corporation with respect to its sales of futures on 
October 15 were reasonable, and that there was no distortion 
between such prices and the prices of spot cotton (Tr. pp. 
366, 381, 384, 392-93, 429, 772, 776) ; that the spot price quota- 
tions in all 14 spot markets were too low (Tr. pp. 395, 431-33) ; 
and that the quantity of certificated stocks in existence on 
October 15, 1957, was not significant because there was free 
cotton available at the ports and in the interior which could 
be delivered by the shorts under deliverer’s class rules (Tr. pp. 
366, 370-71, 539-41, 770, 774-76). 

Respondent Muller testified that the transactions of the firm 
in the October 1957 future were part of a routine hedging 
operation against sales commitments of spot cotton; that there 
was no attempt to manipulate; that the selling price limits 
which he determined in connection with the sales of October 
futures on October 14 and 15 were based on what the firm 
was paying for spot cotton in the interior, and that these price 
limits were not arbitrary or unreasonable (Tr. pp. 817-29, 
838). 


Respondent Boedtker testified that he did not act for the 
purpose or with the intent of manipulating prices; that Vol- 
kart Brothers, Inc., was using the futures market as a hedging 
medium in these transactions; and that he approved of re- 
spondent Muller’s decision concerning the price limits set by 
Muller in connection with the sales of October futures on Octo- 
ber 14 and 15 (Tr. pp. 798, 802-03, 806-07). 

The referee issued a report containing proposed findings of 


fact, proposed conclusions and a proposed order. In the report 
the referee recommended that respondents be found to have 
violated the act as charged in the complaint but he also pro- 
posed lesser sanctions than asked by complainant because the 
price disturbance was “not extreme” and because the short 
interests “during the period just prior to October 15 practically 
invited trouble by neglecting to cover their exposed position 
or by taking steps to have cotton certificated in time for de- 
livery in satisfaction of their contracts.’’ Respondents filed ex- 
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ceptions to the report. The American Cotton Shippers Associa- 
tion and the New York Cotton Exchange also filed exceptions 
to the report. The complainant excepted to the referee’s state- 
ment of reasons for recommending lesser sanctions than sought 
by complainant. Oral argument was held before the Judicial 
Officer August 4, 1960, in New York, New York, and following 
oral argument briefs were filed by the respondents and the inter- 


venors. 

In brief outline respondents contend that the evidence does 
not sustain charges of manipulation, that the trading activities 
complained of were carried out not for manipulative purposes 
but for legitimate reasons and that the prices at which the 
corporate respondent’s futures contracts were liquidated were 
not artificial but normal and reasonable prices. The American 
Cotton Shippers Association generally supports the position of 
respondents. The New York Cotton Exchange, while also endors- 
ing the position of respondents, goes further. The Exchange con- 
tends that it is permissible under the act, and not manipula- 
tion of prices, for a large long at the end of trading to exact 
a premium from shorts who have “overstayed the market” by 
not getting out of the market sooner or by not arranging to 
have deliverable supplies of cotton. 


FINDINGS OF FACT 


1. Respondent Volkart Brothers, Inc., is a New York corpo- 
ration with offices and a place of business at 1539 Jackson Ave- 
nue, New Orleans 13, Louisiana. The corporation is now and 
has been at all times material herein engaged in the business 
of merchandising cotton and other commodities, and at all such 
times it enjoyed membership privileges on the New York Cot- 
ton Exchange and the New Orleans Cotton Exchange. 


2. Respondent Volkart Brothers Company is a partnership 
with offices and a place of business at 120 Wall Street, New 
York 5, New York. The partnership is now and has been at 
all times material herein a registered futures commission mer- 
chant under the Commodity Exchange Act and a clearing mem- 
ber of the New York Cotton Exchange. At all such times the 
partnership enjoyed membership trading privileges on the New 
Orleans Cotton Exchange. 


3. Respondents Volkart Brothers, Inc., and Volkart Brothers 
Company are affiliates of Volkart Brothers of Switzerland, not 
a respondent herein. 
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4, Alfred Boedtker is an individual residing at 1389 East 39th 
Street, New York, New York. He is now and has been at all 
times material herein the president of Volkart Brothers, Inc., 
a partner in Volkart Brothers Company, a member of the 
New York Cotton Exchange, a member of the New Orleans 
Cotton Exchange, and a registered floor broker under the 


Commodity Exchange Act. 


5. Respondent Kurt Muller is an individual residing at 5231 
St. Charles Avenue, New Orleans, Louisiana. He is now and 
has been at all times material herein a vice-president of Volkart 
Brothers, Inc., a partner in Volkart Brothers Company, and 
a member of the New Orleans Cotton Exchange. 


6. The New York Cotton Exchange and the New Orleans 
Cotton Exchange are now and have been at all times material 
herein duly designated contract markets under the Commodity 
Exchange Act. 


7. A cotton futures contract is a contract made on or sub- 
ject to the rules of the New York Cotton Exchange or the 
New Orleans Cotton Exchange, in which one party agrees to 
sell and deliver and the other party agrees to buy and receive 
a specified quantity of cotton at a specified price in a designated 
month. The trading unit in cotton futures is one contract, 
consisting of 50,000 pounds of cotton, plus or minus one per- 
cent, contained in about 100 bales of 500 pounds each, more 
or less. The parties determine the price, number of contracts 
and month of delivery. All other terms and conditions of the 
transaction are fixed by the rules of the exchange and are 
incorporated in every futures contract. When the proper deposits 
are made, the clearing organization of the exchange is substi- 
tuted as buyer from the seller and seller to the buyer and each 
of the contracting parties is thereafter obligated only to the 
clearing organization. A cotton futures contract must be satis- 
fied by (1) an opposite and offsetting transaction in the future 
prior to the expiration of trading in the future, or (2)} the 
delivery of cotton by the seller and its receipt by the buyer 
during the delivery month and in conformity with the rules 


of the exchange. 
8. Under the rules of the New York Cotton Exchange in 


effect during October 1957, a trader who had a short position 
which was open on the last trading day was required to instruct 
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his carrying broker or futures commission merchant (1) to 
make an offsetting purchase which would liquidate the trader’s 
position, or (2) to issue a notice of intention to deliver against 
which the trader would deliver cotton. If no instructions were 
received from the trader, the futures commission merchant 
had to enter an order for the purchase of futures for execution 
prior to the termination of trading, which would liquidate the 
trader’s short position. 


9. October 15, 1957, was the last day for trading in the 
October 1957 cotton future on the New York Cotton Exchange 
and the New Orleans Cotton Exchange, and also the “last notice 
day,” that is, the last day on which a notice of intention to 
deliver cotton could be issued. October 22, 1957, was the last 
day on which delivery of cotton on October futures could be 
made. Short contracts open after the end of trading on Octo- 
ber 15, which were not satisfied by delivery on or before Octo- 
ber 22, were in default. 


10. The class or quality of cotton is determined by its grade 
and its staple or length of fiber. White cotton of the grade and 
staple known as “Middling inch” was the contract or basic 
grade and was deliverable at par on the October 1957 futures 
contract, that is, without any premium or discount. Other grades 
and staples were deliverable at premiums or discounts specified 
by the rules of the exchange. 


11. The requirements and procedure for the delivery of cot- 
ton in satisfaction of the October 1957 cotton future on the 
New York Cotton Exchange were as follows: 

(a) The cotton must be inspected by the Joint Cot- 
ton Inspection Bureau, an organization main- 
tained jointly by the New York Cotton Exchange 
and the New Orleans Cotton Exchange. 

(b) The cotton must be classed and certificated as 
to grade and staple by the Board of Cotton Ex- 
aminers of the United States Department of Agri- 
culture. 

(c) The grade and staple must be one of the deliver- 
able grades and staples specified by the rules 
of the Exchange. 

(d) The cotton must be stored in a warehouse licensed 








316 


(e) 


(f) 


(g) 
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by the Exchange located at one of seven delivery 
points, namely, New York, New York, Charleston, 
South Carolina, Mobile, Alabama, New Orleans, 
Louisiana, Savannah, Georgia, Galveston or Hous- 
ton, Texas. 


Five business days prior to the date of delivery, 
the carrying broker or clearing member must is- 
sue and tender to the clearing house a notice of 
intention to deliver, known as a transferable no- 
tice or T/N containing, among other things, in- 
formation as to the quantity of cotton being de- 
livered, its location, and the Government class, 
that is, the grade and staple of each bale as 
shown on the classification certificate of the Board 
of Cotton Examiners. 


Five days after issuance of the T/N, the deliver- 
ing party must deliver to the receiving party all 
the delivery documents, including warehouse re- 
ceipts. The warehouse receipts must show on their 
face the certification by the Board of Cotton Ex- 
aminers as to the grade and staple of the cotton 
or, in lieu thereof, there must be attached to the 


’ warehouse receipt a “Validated Class Certificate” 


issued by the Board of Cotton Examiners as 
hereinafter described. 


A deliverer may issue a T/N on the last notice 
day which does not show the Government class. 
In lieu thereof, the deliverer may insert in the 
T/N the grade and staple of the cotton according 
to his own best knowledge, known as “Deliver- 
er’s Class.” This may be done only if the Gov- 
ernment class certificate has not yet been issued 
by the Board of Cotton Examiners but the cotton 
has been inspected and samples are in the cus- 
tody of the Board, or the cotton can be in- 
spected and samples delivered to the Board in 
readiness for classification not later than 8 p.m. 
on the second business day preceding the last 
delivery day. With respect to the October 1957 
future, a delivering party who issued a T/N based 
on “Deliverer’s Class” on Tuesday, October 15, 


VOLKART BROTHERS, INC. et al. 317 
Cite as 20 A.D. 306 


the last notice day, was required to have the cot- 
ton inspected and samples in the hands of the 
Board of Cotton Examiners not later than 8 p.m., 
Friday, October 18, 1957. 


(h) If on the actual date of delivery the Board of 
Cotton Examiners has not yet issued a classifica- 
tion certificate, the delivering party may deliver 
to the receiver a “Validated Class Certificate,” 
consisting of a written notice of the grade and 
staple according to the deliverer’s best knowledge 
(Deliverer’s Class), validated by endorsement by 
the Board of Cotton Examiners. Such validation 
by the Board of Cotton Examiners will issue only 
if the cotton has been inspected and samples are 
then in the possession of the Board of Cotton 
Examiners. 


12. If cotton delivered under a Validated Class Certificate 
subsequently fails to meet deliverable grade and staple re- 
quirements upon classification by the Board of Cotton Exam- 
iners, the delivering party has no right of replacement and is 
in default. 


13. On September 23, 1957, the day before the first notice 
day in the October 1957 cotton future, respondent Volkart 
Brothers, Inc., held a long position? of 19,700 bales in such 
future on the New York Cotton Exchange. Between September 
24 and October 1, inclusive, respondent corporation sold Octo- 
ber 1957 cotton futures and by October 1 had reduced its 
long position to 12,700 bales. Between October 1 and 11, in- 
clusive, the respondent corporation received 300 bales on de- 
livery but made no sales of October 1957 cotton futures. On 
October 14 respondent corporation sold 2000 bales of October 
1957 cotton futures, leaving it at the close of business that 
day with a long position of 10,400 bales in such future on 
the New York Cotton Exchange. During the above-described 
period, respondent corporation also traded in October 1957 
cotton futures on the New Orleans Cotton Exchange. Between 
September 23 and October 10 it covered a short position of 
1600 bales in the future on the New Orleans Cotton Exchange, 
and on the latter date it established a long position of 1700 
bales, which position it held October 14, 1957. 


* Unless otherwise stated, references to positions or open interest are as of the close of 
business on the date indicated. 
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14. Between October 1 and 14, 1957, inclusive, respondent 
Volkart Brothers, Inc., entered the following orders through 
respondent Volkart Brothers Company for the sale of October 
1957 cotton futures on the New York Cotton Exchange, the 
orders to remain in effect until cancelled: 


Date of Order Number of Bales Price* 
October 1 1000 84.97 
October 10 1000 35.02 
October 10 1000 35.07 
October 10 1000 35.12 
October 10 1000 85.17 
October 14 1000 35.22 
October 14 6400 35.27 


The first execution on the above orders took place October 14, 
on which date respondent Volkart Brothers Company sold 1000 
bales at 34.97 and 1000 bales® at 35.02, in accordance with the 
orders of October 1 and 10, respectively. The remaining orders 
described above were not executed, but continued in effect until 
prior to the opening of trading October 15, when they were 
superseded by the order hereinafter described in Finding of Fact 
16. Between October 1 and 14, other traders sold net 17,000 
bales of October 1957 cotton futures on the New York Cotton 
Exchange. 


15. At the opening of trading October 15, 1957, the last 
day for trading in the October 1957 cotton future, the respond- 
ent corporation’s long position of 10,400 bales in such future 
on the New York Cotton Exchange represented 89 percent of 
the open interest in the future on that exchange, and its long 
position of 1700 bales in such future on the New Orleans Cot- 
ton Exchange represented 97 percent of the open interest in 
the future on that exchange. The trade was aware of the fact 
that the respondent corporation held such position. 


16. On October 15, 1957, prior to the opening of the trad- 
ing session on the New York Cotton Exchange, respondent 
Volkart Brothers, Inc., ordered respondent Volkart Brothers 
Company to liquidate the corporation’s long New York posi- 
tion of 10,400 bales in the October future by selling 2000 bales 
at 35.17 and selling the balance of 8400 bales, less such deliveries 
as might be received, at 35.27. This order superseded the three 
unexecuted orders of October 10 to sell at 35.07, 35.12 and 


* All price references are in cents per pound of cotton. 
®° These are the 2000 bales sold October 14, referred ta in Finding of Fact 13. 
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35.17, and the two unexecuted orders of October 14 to sell 
at 35.22 and 35.27, described in Finding of Fact 14. In accord- 
ance with these instructions, during the trading session of 
October 15, Volkart Brothers Company accepted delivery notices 
in the amount of 5000 bales and sold for the account of the 
respondent corporation 2000 bales of October futures at 35.17 
and 3400 bales of October futures at 35.27, liquidating the said 
respondent’s New York position. 


17. On October 15, 1957, prior to the opening of the trad- 
ing session on the New Orleans Cotton Exchange, respondent 
Volkart Brothers, Inc., ordered its carrying broker in New 
Orleans to liquidate the respondent corporation’s long New 
Orleans position of 1700 bales in the October future by sales 
at not less than 35.38, and to take delivery of any part of the 
position which could not be sold at this price or better. In ac- 
cordance with these instructions, during the trading session 
on that day the respondent corporation’s broker in New Orleans 
accepted delivery notices in the amount of 100 bales and sold 
1600 bales of October futures for the account of the respond- 
ent corporation at prices ranging from 35.40 to 35.48, thereby 
liquidating the said respondent’s New Orleans position. 


18. The October 1957 futures transactions described above 
were managed and supervised by respondent Kurt Muller, and 
he initiated the orders of October 15 to sell at 35.17 and 35.27 
in New York, and at not less than 35.388 in New Orleans. Re- 
spondent Muller informed respondent Alfred Boedtker on Octo- 
ber 14 that such orders were being entered for execution on 
the following day, and respondent Boedtker agreed with the 
action being taken and transmitted the New York orders 
to the floor clerk of Volkart Brothers Company in New York. 


19. The respondent corporation was the only receiver of 
cotton on the October 1957 future. On October 22, 1957, it 
took delivery of 5100 bales pursuant to the delivery notices 
which it had accepted October 15. Prior thereto, on October 4, 
it had taken delivery of 300 bales. This total of 5400 bales repre- 
sented all the deliveries in the October 1957 cotton future on the 
New York and New Orleans Cotton Exchanges. During De- 
cember 1957, the respondent corporation redelivered 3707 bales 
of the cotton against short positions in the December future 
on the New Orleans Cotton Exchange which it had theretofore 
established by sales of such futures (Complainant’s Exhibits 
6, 28; Tr. pp. 195-197). 
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20. As required by the provisions of the Cotton Futures Act 
(26 U.S.C. § 4863(a)(7)) and the rules of the New York and 
New Orleans Cotton Exchanges, the October 1957 cotton futures 
contract called for the delivery of certificated cotton stored 
in approved warehouses at designated locations. On Tuesday, 
October 15, 1957, there was in existence a total of 4963 bales 
of such cotton owned by persons other than the respondent 
corporation (Complainant’s Exhibits 16, 27). 


21. The notices of delivery which were issued October 15, 
1957, in the aggregate of 5100 bales (Complainant’s Exhibit 
4; Findings of Fact 16, 17), included notices covering 1192 
bales tendered as “Deliverer’s Class.” These notices were is- 
sued in varying quantities by six different delivering parties. 
In each instance the delivering party was a cotton merchant, 
and in each instance the cotton covered by such notice was 
owned by such merchant on or prior to October 14, 1957, and 
had either been certificated or was in the process of certifica- 
tion when the delivery notice was issued October 15 (Com- 
plainant’s Exhibits 17-23B). 


22. A trader who was short in the October 1957 cotton 
future October 15, 1957, and who did not have certificated 
cotton in his possession on that date, would not have sufficient 
time in which to locate and procure cotton and have it in- 
spected and certificated by October 22, the last delivery day. 
If such trader issued a “Deliverer’s Class’ T/N October 15 and 
delivered a “Validated Class” certificate October 22, he would 
be in default with respect to any cotton covered by such cer- 
tificate which failed to meet deliverable grade and staple re- 
quirements. 


23. The price of a cotton future in the delivery month re- 
flects the current spot price of Middling inch cotton, the con- 
tract or basic grade. The cost of delivering against the future 
is approximately 100 points, and under normal market con- 
ditions the price of the future in the delivery month exceeds 
the spot price of Middling inch cotton by the cost of delivery 
(Complainant’s Exhibits 2, 3; Tr. pp. 181-182, 5438). On 
October 11, 1957, the closing price of the October future on 
the New York Exchange exceeded the Middling inch spot 
price’ by 139 points, and on the New Orleans Exchange this 


® Calculated as the average of the prevailing spot prices for Middling inch at the Gulf 
ports of New Orleans, Houston and Galveston, the three principal delivery points (Com- 
plainant’s Exhibits 7, 8). 
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spread or differential was 120 points. On October 14 and 15, 
1957, the following business days, these spreads widened be- 
cause of the increases in the price of the future, and at the 
close of trading October 15, the last trading day, the spread 
was 192 points in New York and 213 points in New Orleans. 
These spreads were greater than any other October future 
spot cotton price spread which prevailed on the respective ex- 
changes on the last trading day in the October future during 
the 1l-year period from 1948 through 1958, and more than 
twice as great as the majority of such other spreads. 


24. On October 11, 1957, the closing price of the October 
future on the New York Exchange exceeded the closing price 
of the December future by 56 points and in New Orleans this 
spread or differential was 39 points. At the expiration of the 
October future on October. 15, owing principally to increases 
in the price of the October future on both exchanges, these 
spreads had widened to 92 points in New York and 112 points 
in New Orleans, and were greater than any other October- 
December futures price spreads which prevailed on the re- 
spective exchanges at the expiration of the October future dur- 
ing the 11-year period from 1948 through 1958, 


25. Prevailing prices of spot cotton are published daily 
by the United States Department of Agriculture. These prices 
are based upon actual transactions in spot cotton, as ascer- 
tained and reported by Spot Cotton Quotation Committees which 
function under the supervision of the Secretary of Agriculture, 
pursuant to the provisions of the Cotton Futures Act (26 
U.S.C. § 4851 et seq.), and the rules and regulations there- 
under (7 CFR 27.93 et seq.), in each of 14 spot cotton markets 
designated by the Secretary of Agriculture. Included among 
these 14 markets are the Gulf ports of New Orleans, Houston 
and Galveston. These three markets are also the principal 
delivery points for cotton delivered on futures sold on the 
New York or New Orleans Cotton Exchanges. On each day 
between October 4 and 15, inclusive, the price of Middling 
inch spot cotton, determined as above described, remained un- 
changed at 33.25 in New Orleans and 33.40 in Houston and 
Galveston. In Memphis, Tennessee, which is also one of the 
14 designated spot cotton markets but which is not a delivery 
point for futures, the price of Middling inch spot cotton re- 
mained unchanged at 33.50 during the entire month of Octo- 
ber 1957, 
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26. During the last two weeks in September and throughout 
October 1957, Anderson, Clayton and Company, a large cotton 
merchandising firm, purchased 150,437 bales of cotton in the 
Memphis, New Orleans, and Houston territories, based upon 
maximum prices which it was offering to pay for Middling 
inch cotton delivered at those points. During the same period, 
the company had in effect maximum offering prices in the 
Galveston territory for Middling inch cotton delivered at Gal- 
veston. The company’s offering prices in such territories, the 
spot quotation for Middling inch cotton at those points, and the 
differences between such offering prices and the spot quotations, 
for each business day in the above period, were as follows: 


MEMPHIS NEW ORLEANS 
Buying Price : Buying Price 
over(+)or : over (+) or 


Date : Spot Buying under (—) : Spot Buying under (—) 
(1957) : Quotation Price Spot Quotation : Quotation Price Spot Quota- 


tion 
Sept 
17 33.00 32.80 — 20 33.20 33.10 —10 
18 ” ” ” ” ” =n 
19 ‘ . . 33.15 " — 5 
20 ” ” ” ” ” mm i 
23 ” ” ” ” ” oe 
24 . " ° 33.05 " + 5 
25 ” = i. 33.00 an + 10 
26 33.50 , —70 33.10 " — 
27 ” ” ” ” ” ee 
30 ” ” ” ” ” ae 
Oct. 33.50 32.80 — 70 33.10 33.10 — 
1 ” ” ” ” ” eee 
2 ” ” ” 33.15 ” maaet Ge 
3 . . . 33.25 . —15 
4 ” ” ” ” ” ” 
7 ” ” ” ” ” ” 
8 ” ” ” ” ” ” 
9 ” ” ” ” ” ” 
10 ” ” ” ” ” + 25 
11 33.20 — 30 . 33.50 . 
14 ” ” ” ” ” ” 
15 ” ” ” ” ” ” 
16 ” ” ” ” ” ” 
17 ” ” ” ” ” ” 
18 ” ” ” ” ” ” 


Date 
(1957) 
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MEMPHIS NEW ORLEANS 
Buying Price : Buying Price 
over (+) or ; over (+) or 


: Spot Buying under (—) : Spot Buying under (—) 
: Quotation Price Spot Quotation : Quotation Price Spot Quota- 


tion 
33.50 33.20 — 30 33.35 33.50 + 15 
” ” ” ” ” ”? 
" ” 65 33.60 "= —10 
” ” ” 33.75 ” ete 25 
” ” ” ” ” ” 
” ” ” ” ” ” 
” ” ” ” ” ”? 
HOUSTON GALVESTON 
Buying Price : Buying Price 


over (+) or : over (+) or 


: Spot Buying under (—) : Spot Buying under (—) 
: Quotation Price Spot Quotation : Quotation Price Spot Quota- 


tion 


33.00 33.10 + 10 33.00 33.10 + 10 
” ”» ” ” ” ” 
32.75 ” + 85 ” ” ” 
33.00 " + 10 32.85 " + 25 
” ” ” 32.90 ” ob 20 
” ” ” 82.95 ” ae 15 
” ” ” 33.00 ” ae 10 
83.25 " —15 . _ +10 
33.50 - — 40 33.20 “ —10 
33.40 * — 30 33.30 . — 20 
33.50 33.10 — 40 33.25 33.10 —15 
” ” ”? 33.30 ” —_— 20 
33.40 . — 30 33.40 . — 30 
” ” ” ” ” ” 
” ” ” ” ” ” 
” ” ” ” ” ” 
” ” ” ” ” ” 
” ” ” ” ” ” 
. 33.25 —15 “ 83.25 —15 
” ” ” ” ” ” 
” ” ” ” ” ” 
33.50 * — 25 33.50 ’ — 25 
” ” ” ”? ” ” 
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HOUSTON GALVESTON 
Buying Price : Buying Price 
: over (+) or : over (+) or 
Date : Spot Buying under (—) : Spot Buying under (—) 
(1957) : Quotation Price Spot Quotation : Quotation Price Spot Quota- 
tion 
23 33.60 ” — 35 33.65 ” — 40 
24 33.50 ” — 25 33.60 ” — 35 
25 33.65 ug — 40 33.75 ay — 50 
28 33.50 3 — 25 = " © 
29 33.65 = — 40 a” 2” : 
80 ” ” ” ” ” 
31 33.60 ne — 85 33.65 = — 40 


27. On October 14, 1957, respondent Volkart Brothers, Inc., 
submitted bids for 740 bales of cotton of various grades and 
staples located at Memphis, Tennessee, and offered for sale by 
the Commodity Credit Corporation for unrestricted use under 
its program NO-C-5. It was the purpose of the respondent cor- 
poration to use such cotton in its merchandising operations. The 
weighted average of the bid prices submitted by the respondent 
corporation, adjusted for differences in grade and staple, was 
33.31 for Middling inch. The spot price quotation for Middling 
inch cotton at Memphis on October 14, 1957, was 33.50. 


28. At the close of business October 10, 1957, respondent 
Volkart Brothers, Inc., had 31,235 bales of cotton in inventory 
or under purchase, earmarked for domestic use, as against 
domestic sales commitments through February 1958 in the 
amount of 30,900 bales. On the same date, the respondent cor- 
poration had a total inventory, including purchases, of 112,675 
bales as against total sales commitments through October 1958 
of 78,965 bales. On October 11, 1957, the respondent corpora- 
tion’s domestic inventory including purchases increased to 33,291 
bales without any change in its domestic commitments, and its 
total inventory including purchases increased to 114,531 bales 
while its total commitments through October 1958 increased 
to 79,561 bales. 


29. On October 14, 1957, respondent Volkart Brothers, Inc., 
further increased its total inventory including purchases by 
about 7700 bales, and its total commitments by 2000 bales. At 
the close of business on that day it had 41,000 bales of cotton 
in inventory or on purchase earmarked for domestic use, as 
against domestic sales commitments through April 1958 in 
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the amount of 39,900 bales, or an excess of domestic inventory 
over domestic requirements for the next six and a half months 
of 1100 bales. At the same time, its total inventory including 
purchases was 121,498 bales as against total sales commitments 
through October 1958 of 79,565 bales, or an excessi of total 
inventory over total requirements for the next 1114 months 
of 41,933 bales. 


30. On October 15, 1957, respondent Volkart Brothers, Inc., 
received notices of delivery in the amount of 5100 bales as 
described in Findings of Fact 16 and 17, and made purchases 
of spot cotton in addition thereto. At the close of business on 
that day it had, exclusive of the cotton covered by such delivery 
notices, a domestic inventory of 44,269 bales as against do- 
mestic sales commitments through April 1958 of 39,900 bales, 
or an excess of domestic inventory over domestic requirements 
for the next six and a half months of 4369 bales, exclusive of 
cotton received on delivery. At the same time its total inventory, 
exclusive of such deliveries, was 124,748 bales as against total 
commitments through October 1958 of 65,919 bales, or an ex- 
cess of total inventory over total requirements for the next 1114 
months of 58,829 bales. Out of the respondent corporation’s 
total inventory of 124,748 bales of cotton on October 11, 1957, 
approximately 78,000 bales had not been classified as to grade 


and staple. 


31. Respondent Volkart Brothers, Inc., continued to acquire 
spot cotton after October 15, 1957. At the close of business 
October 22, 1957, excluding deliveries which the respondent 
corporation had received on the October future, it had a do- 
mestic inventory of 61,904 bales as against domestic sales 
commitments through October 1958 of 54,306 bales, and a 
total inventory’ of 139,382 bales as against total commitments 
through October 1958 of 85,316 bales. The respondent corpo- 
ration thus had, at the close of business October 22, 1957, an 
excess of inventory over requirements for approximately the 
next full year of 6598 bales on a domestic basis and 54,066 
bales on an over-all basis, exclusive of the 5100 bales which 
it had received October 15, 1957. 


32. At all times between October 10 and 15, 1957, inclu- 
sive, respondent Volkart Brothers, Inc., had on hand or under 
purchase, earmarked for domestic use, sufficient spot cotton 
to fulfill its domestic requirements at least four and a half 
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months in advance. At all times during this period respondent 
Volkart Brothers, Inc., had on hand or under purchase at 
least 34,000 bales of spot cotton in excess of the quantity 
needed to fulfill all existing requirements, export and domestic, 
for approximately one year in advance. 


33. A purchaser who buys cotton from the Commodity 
Credit Corporation under its export program has an export 
obligation with respect to such cotton with the right of free 
substitution—that is, the purchaser may sell such cotton in 
the domestic market provided he later exports an equal quantity 
of cotton of any grade or staple from domestic stocks. During 
October 1957, respondent Volkart Brothers, Inc., and other 
cotton merchants took advantage of this right of substitution 
by selling in the domestic market export cotton acquired from 
the Commodity Credit Corporation. 


34. A fixed price purchase or fixed price sale is a pur- 
chase or sale of spot cotton in which the price has been agreed 
upon by the buyer and seller. A cotton merchant’s fixed price 
position consists of his total inventory plus fixed price pur- 
chases of spot cotton minus fixed price sales of spot cotton. 
If the inventory plus such purchases exceeds such sales, the 
merchant has a long fixed price position, and if the reverse is 
true he has a short fixed price position. If a cotton merchant 
wishes to hedge, he trades in the futures market in an amount 
which is approximately equal in quantity but opposite in direc- 
tion to the position he wishes to hedge. 


35. The respondent corporation’s trading in cotton futures 
during October 1957 did not constitute hedging. At all times 
between September 23 and October 8, 1957, it had a long fixed 
price position and also a long futures position. Such positions 
constituted speculation in spot cotton and futures. Between 
October 9 and 22, it had a short futures position against a 
portion of its long fixed prica position, but its short futures 
position was at all times substantially less than its long fixed 
price position, and the changes in its short futures position 
varied erratically from changes in its long futures position 
and did not indicate a pattern characteristic of a hedging 
operation. The corporation’s fixed price position, its futures 
position, and the daily net changes in each of such positions, 
for each business day within such period, were as follows (Com- 
plainant’s Exhibit 52): 
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Long Net Futures 
Date Fixed Price Net Position Net Change 
1957 Position Change Long Short Long Short 
9-23 10,792 4,300 
9-24 11,173 + 381 4,300 —_— 
9-25 8,094 — 3,079 4,300 — 
9-26 8,795 + 701 2,800 — 1,500 
9-27 9,232 + 487 1,000 — 1,800 
9-30 10,600 + 1,868 1,700 + 1700 
10-1 13,108 + 2,508 2,200 + 500 
10-2 15,451 + 2,348 2,200 — 
10-3 15,755 + 3804 2,200 — 
10-4 14,067 —1,688 2,500 + 300 
10-7 16,481 + 2,414 2,500 —_— 
10-8 18,491 + 2,010 100 — 2,400 
10-9 20,894 + 2,403 5,500 + 5,500 
10-10 22,635 + 1,741 3,500 — 2,000 
10-11 24,691 + 2,056 3,500 —_— 
10-14 31,999 + 7,308 8,100 + 4,600 
10-15 40,369 + 8,370 26,800 + 18,700 
10-16 41,389 + 1,020 33,800 + 17,000 
10-17 41,251 — 188 34,300 + 600 
10-18 43,917 + 2,666 34,300 — 
10-21 51,927 + 8,010 35,800 + 1,500 
10-22 54,798 + 2,871 37,500 + 1,700 


36. The New York selling prices of 35.17 and 35.27, and 
the New Orleans selling price of 35.38 or better, set and ob- 
tained by respondent Volkart Brothers, Inc., on October 15 as 
the minimum prices for its October futures, did not reflect 
market conditions but were fixed and arbitrarily high, and out 
of line with prevailing prices of spot cotton. Such selling prices 
were also out of line with prevailing prices of December 1957 
cotton futures. Respondent Volkart Brothers, Inc., was able 
to demand and receive the prices which it set October 15 because 
of its controlling long position in the October future and the 
limited supply of certificated cotton available on that day. This 
situation resulted in a “squeeze” in the October 1957 cotton 
future which was intentionally carried out by respondents. 


387. Respondents, by their trading operations, described 
above, on the last few days of trading in the October 1957 
cotton future on the New York Cotton Exchange and the New 
Orleans Cotton Exchange sought to raise October future prices 
on such exchanges. 
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CONCLUSIONS 


I 


The basic facts, or most of them, are not in dispute. It is 
conceded that the respondent corporation carried long posi- 
tions in the October 1957 cotton future on the New York and 
New Orleans Cotton Exchanges into the last trading day Octo- 
ber 15, 1957, that at such time the corporation had 89 per- 
cent of the long contracts on the New York Cotton Exchange 
and had practically all the long contracts on the New Orleans 
Cotton Exchange, that it was the only long to receive deliveries 
on either exchange in the October 1957 future, that the corpo- 
ration’s long position was over twice the size of the supply 
of certificated cotton, that it fixed liquidating price limits for 
October 15, 1957, the last day of trading at which it sold out 
its contracts upon which deliveries were not made and that 
these liquidating prices were higher than the previous day’s 
prices on the two exchanges. 


Nevertheless there is a lengthy record consisting of both 
evidence and argument as to whether or not respondents manipu- 
lated October 1957 cotton futures prices. We proceed then to 
examine the issues in the light of the record with the pre- 
liminary observation, however, that there seems to be a good 
deal of material that is perhaps peripheral rather than central 
to the controlling issues. 


It is not uncommon for futures prices on an exchange to 
advance toward the end of trading, particularly on the last 
day, not because of any change in supply or demand factors 
for the actual or spot commodity but solely because of the 
technical condition within the futures market itself of a short- 
age of readily available supplies for delivery by shorts who 
must then buy futures in order to get out of the market. Such 
a technical condition may or may not be manipulative in viola- 
tion of the act, and is variously described as “congestion,” 
“technical situation” or “squeeze.” For example, Technical Bul- 
letin No. 747 (January 1941), United States Department of 
Agriculture, Grain Prices and the Futures Market, has a sum- 
mary on page 70 of the portion of the bulletin under the head- 
ing (p. 60) “The Delivery Problem.” The summary is as fol- 
lows: 


“Futures contracts, as now drawn, give to every 


~ 
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buyer the right to demand and to every seller the right 
to make fulfillment by actual delivery. This right or 
privilege is socially desirable so long as deliverable 
supplies prove adequate to meet maturing futures con- 
tracts. But from time to time in the past this balance 
between deliverable supplies and maturing contracts 
has not been maintained and forced movements of sup- 
plies and prices have resulted. The elements present in 
most of these cases of congestion are: 


1. A small deliverable supply (relative to other 
years). 

2. One or a few interests have large commit- 
ments open on the long side of the maturing fu- 
ture. 


8. These leading longs make no indication of 
any kind that they are going to sell out their posi- 
tions. 


4, The short interests observe a steadily de- 
creasing period of time in which to acquire sup- 
plies to fulfill their contracts. 


5. To offset their commitments in the matur- 
ing future, the short interests may bid against 
one another in attempting to cover their positions. 


6. As an alternative, the short interests may 
bid against one another for available supplies of 
cash grain in order to fulfill their sales by delivery. 


“A setting of this kind may cause prices to ad- 
vance materially but finally end with all contracts 
fulfilled either by offset or delivery, constituting a 
squeeze. Or the long interest or interests may stand 
for delivery, with the shorts unable to deliver in full, 
with still higher and more uncertain prices, consti- 
tuting a corner. In either case the net effect is artifi- 
cial spot and current futures prices causing harmful 
diversion of supplies, sales and shipments in the cash- 
grain trade with an equally harmful effect upon the 
speculative trade, encouraging reckless guesswork at 
the expense of intelligent forecasting.” 


329 


Similarly, in one of the standard works on futures trading, 
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Hoffman, Future Trading Upon Organized Commodity Markets 
in the United States (Univ. Pa. 1932), Chapter XVI, entitled, 
“Deliverable Cash Supplies and Futures Prices,” under the 
heading (p. 313), “3. Artificial Factors Causing Abnormal 
Conditions” the following appears (p. 315): 


“The Threat of Taking Delivery. Having greater pos- 
sibilities of success and much more common is the 
threat of taking delivery. Here the long interests at- 
tempt to profit at the expense of the ‘shorts.’ By con- 
tinuing long up to and into the delivery month, specu- 
lative short sellers find it increasingly difficult to buy 
in their contracts. The short interest, it will be re- 
called, has the option of choosing the day during the 
delivery month when the actual commodity will be 
delivered. This option only serves to postpone the time 
when an ultimate settlement will have to be made. 
With the hope that prices will break or that the long 
interest will take the initiative and liquidate, they 
may carry along their position well into the delivery 
month with little thought of acquiring the necessary 
supplies. At the end of the month when delivery must 
be made supplies may be scarce and, in a frantic effort 
to close out their position, the current future advances 
rapidly. This process may or may not be accompanied 
by any manipulative intent but in any event it is an 
artificial situation producing a temporary derangement 
in prices.” 

See also Report of the Federal Trade Commission on the Grain 
Trade, Vol. VII (1926), p. 284; Baer and Saxon, Commodity 
Exchanges and Futures Trading (Harper, 1949), p. 83. 


III 


We shall first attempt to ascertain whether there was any 
“congestion” or “squeeze” on October 15, 1957, on the two 
exchanges, prescinding at this stage of our deliberations from 
the issue as to whether the respondents intended to push futures 
prices upward by the corporation’s trading. 

The closing prices of the October 1957 cotton future on 
October 14, 1957, on the New York Cotton Exchange were 
34.91 bid and 35.03 asked and on the New Orleans Cotton 


” 
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Exchange the closing price was 34.60 bid. The closing prices 
at the end of trading in the future on October 15, 1957, were 
35.27 in New York and 35.48 in New Orleans. October 1957 
futures prices in October 1957 (October 1-14) had ranged in 
price on the New York exchange from a low of 34.25 October 
1 to a high of 34.87 October 9 and 10, and on the New Orleans 
exchange from a low of 34.27 October 1 to a high of 34.70 
October 11. 


It is seen that October futures prices rose October 15, 1957, 
on both exchanges to levels higher than prices prevailing on 
October 14, 1957, and prior thereto in the month of October. 
Why did this happen? The answer is inescapable. A concentrated 
long position—more than twice the size of the certificated 
cotton—stood for delivery or for its liquidating price limits 
which were higher than previously existing prices. 


At the opening of the trading session October 15, 1957, the 
total open interest on both exchanges was 13,400 bales, 1.¢., 
there were unliquidated futures in that amount held by shorts 
against the same quantity held by longs. On the long side 
Volkart had 12,100 bales and other longs had 1300 bales. On 
the short side the 13,400 bales had to be covered before the 
end of trading October 15, 1957, by the purchase of futures 
or the delivery of certificated cotton or cotton which was in 
the process of certification. There were only about 5000 bales 
of certificated cotton owned by persons other than Volkart. 
Consequently there were available, without recourse to Vol- 
kart, only about 5000 bales of certificated cotton and 1300 
bales of long contracts to meet the demand by the shorts of 
13,400 bales. The remaining demand of 7100 bales had to be 
met out of Volkart’s supply of long contracts and out of what- 
ever cotton was in the process of certification. 

Respondents, several of their witnesses and the intervenors 
point to the large stocks of uncertificated cotton in existence 
October 15, 1957, and seem to take the position that the mere 
existence of these stocks is proof that there was no artificiality 
in October cotton futures prices on October 15, 1957, on the 
New York and New Orleans exchanges. The existence of these 
large stocks does not negate artificiality in October 15 cotton 
futures prices. The evidence amply demonstrates that uncerti- 
ficated cotton was not readily available to the shorts, particu- 
larly non-merchant shorts, on the last day of trading. Every 
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delivery by means of a deliverer’s class certificate on the Octo- 
ber 1957 future on both exchanges was by a merchant short 
who had possession of the cotton on or prior to October 14, 
1957 (Finding of Fact 21). There was no practicable alterna- 
tive for a short on October 15, 1957, who did not have cotton, 
but to pay the price to get out. This meant for most shorts 
who did not have cotton to deliver not less than the price fixed 
by the concentrated controlling long interest with the conse- 
quence that prices advanced. That this was the situation on 
October 15, 1957, on both exchanges seems to be self-evident’ 
but in any event is amply demonstrated by the evidence. See 
the testimony of witnesses Lawrence E. Richmond (Tr. pp. 
6-48), Charles Layton Merrill, Jr. (Tr. pp. 119-28), Charles 
Layton Merrill, Sr. (Tr. p. 148), Dan T. Manget (Tr. pp. 73- 
119), and James Eblen (Tr. pp. 887-92). The testimony of 
Edward Modet (Tr. pp. 5-49) and Eli Watson Tullis (Tr. pp. 
129-39) who were brokers for the sale of some of the few 
outstanding long contracts on the New York Cotton Exchange 
not held by the corporate respondent is very illuminating. The 
orders were to sell for E. F. Hutton & Company’s house ac- 
count 400 bales of long futures at a point or two below Volkart’s 
first selling order. Thus it is seen that professional traders 
recognized the obvious fact that a concentrated long would make 
or determine market prices for cotton futures on that day. 
Respondents’ witness Kohlmeyer admitted that he had told 
investigators for complainant that Volkart had control of the 
market for October futures on October 15 and that October 
futures prices had thereby become artificially inflated (Tr. 
pp. 447-55). Too, respondents’ witnesses connected with the 
New York Cotton Exchange who testified that there was no 
illegal squeeze or manipulation nevertheless asserted that when- 
ever congestion threatens in the way of longs standing for 
delivery on the last day with apparently inadequate deliveries 


™Cf. Garside (then Economist of the New York Cotton Exchange), Cotton Goes To Market 
(Stokes 1935), p. 269: 

“When the current futures delivery on a futures exchange, that is to say, the maturing 
futures contract, advances substantially above the next future delivery, it is said that there 
is a ‘squeeze in the current month.’ Squeezes sometimes occur in tight supply situations, 
due to buyers of future deliveries holding them for premiums, or refusing to sell them at 
all and insisting on taking delivery of the cotton contracted for. *** If the merchant is not 
in a position to deliver his hedged spot cotton on the futures contract, he must either bid 
up the price of the maturing future delivery to find someone who will sell an offsetting 
future delivery to him or he must go into a spot market and purchase other cotton for 
delivery on the contract. Such action raises the price of the current future delivery on the 
futures exchange and of cotton for immediate delivery in spot markets, *** ’” [Emphasis sup- 
plied. ] 
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to be made and the longs holding out for excessive prices the 
Exchange notifies cotton merchants and “prods” them into 
making a profit going short and delivering upon their short 
contracts. If uncertificated cotton is readily available to 
existing non-merchant shorts on the last day of trading, and 
therefore there is no price-enhancing factor in a shortage of 
certificated cotton relative to outstanding long contracts, why 
would it be necessary to alert the cotton merchants who have 
cotton suitable for certification to come into the market at the 
last minute as new shorts? 


Respondents and intervenors defend cotton futures prices 
on the two exchanges on October 15, 1957, as not being arti- 
ficially high. Considerable statistical data as to cotton futures 
prices over some months including periods subsequent to Octo- 
ber 15, 1957, were introduced to support the defense that cot- 
ton futures prices had been distorted on the low side and that 
futures prices on October 15 were natural rises. The justifica- 
tion is advanced too that the official spot prices of the Spot 
Quotation Committees were too low and did not represent the 
actual market prices for Middling inch cotton. 


We are concerned here with cotton futures prices on both 
exchanges on October 15, 1957, and the reason for the price 
advances on that day. By a wide margin respondents’ evidence 
fails to establish any reason for the advance other than a con- 
centrated long interest—twice the size of certificated stocks— 
holding out for delivery or for its liquidating price limits. Re- 
spondents and intervenors attack the official spot price quota- 
tions as being too low but cotton futures prices October 15, 
1957, went up by virtue of the “congestion” or “squeeze” of 
a concentrated long interest standing for delivery or its liquidat- 
ing price limits. The futures prices were therefore artificial 
as brought about by technical factors within the futures market 
itself and not by any supply or demand factors for cotton gen- 
erally or by free trading opiniom as to such factors. This is 
true regardless of what spot cotton prices were. Moreover, 
as is seen from our discussion below under heading IV on the 
issue as to whether prices were manipulated, respondents fail 
to impeach the announced spot prices of the Spot Quotation 


58 See e.g., the testimony of Thomas F. Russell, Jr., chairman of the New York Cotton 
Exchange Control Committee, who testified that if Volkart’s liquidating price limits had 
been a cent higher the Exchange would have gone to spot houses and asked them to sell 
four or five thousand bales and to deliver upon their short contracts (Tr. p. 599). 
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Committees and respondents do not succeed in substituting 
higher prices as the true market prices for Middling inch cot- 
ton. The intimation by intervenor New York Cotton Exchange 
that supply and demand for futures contracts as distinguished 
from actual cotton should be considered legitimate price-making 
factors for futures prices is patently lacking in merit. Such a 
position would justify as valid corners, “squeezes” and all kinds 
of manipulation both up and down. 

The artificiality of the October 15 futures prices is reflected 
in the spread between October futures prices and December 
futures prices on October 15 (Finding of Fact 24). On October 
15 the October future advanced 30 points in New York and 
88 points in New Orleans. The December futwre advanced five 
points in New York and six points in New Orleans. As a re- 
sult of these advances, on October 15 the October future closed 
92 points over the December future in New York and 112 points 
over the December future in New Orleans. These spreads were 
substantially in excess of the spreads between these two futures 
which had theretofore prevailed on the respective exchanges 
during that month, and greater than any similar spread at the 
close of the October future during the 1ll-year period 1948 
through 1958. 

Too, the price of a cotton future at maturity should reflect 
the price of Middling inch spot cotton, the contract grade, 
plus the cost of delivery which is about one cent or 100 points. 
Accordingly, the price of the October future at the termination 
of trading October 15, 1957, should have been approximately 
equal to the price of Middling inch spot cotton plus one cent. 
This was not the fact, however. The closing price of the future 
in New York was 192 points over the Middling inch spot price, 
and in New Orleans it was 213 points over the Middling inch 
spot price. These spreads were greater than any other which 
had theretofore prevailed during October 1957, and substantially 
in excess of similar spreads at the close of the October future 
on either exchange during the 1l-year period 1948 through 
1958. 

The movement of the prices of the October future and spot 
cotton is further evidence of artificiality in the price of the 
October future (Finding of Fact 25). The closing price of the 
October future on October 15 advanced approximately 30 points® 


* Calculated with reference to the midpoint (34.97) of the 34.91 bid and 35.03 asked at 
the close October 14 (Complainant’s Exhibit 7). 
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in New York and 88 points in New Orleans without any move- 
ment in spot cotton prices. Spot quotations on that date re- 
mained stationary at 33.25 in New Orleans, 33.40 in Houston 
and Galveston, and 33.50 in Memphis, and had not changed 
since October 4 in New Orleans, October 3 in Houston and 
Galveston, and September 26 in Memphis. 


IV 


We shall consider next the question as to whether we should 
conclude that respondents intended to maintain and to employ 
Volkart’s controlling long position for the purpose of influencing 
cotton futures prices upward on October 15, 1957, on both 
exchanges. 


The size of the certificated stocks was of course public 
knowledge and yet Volkart’s long contracts amounting to more 
than twice the size of the stocks of certificated cotton and con- 
stituting almost all the long position on the New York ex- 
change and practically the entire position on the New Orleans 
exchange were carried into the last trading day. Obviously Vol- 
kart was in a commanding position and could set prices for its 
futures reflecting its monopoly. Respondents ‘“estabished” 
liquidating prices October 15 above prevailing previous prices 
and these became the futures prices for the day on the New 
York Cotton Exchange and the floor for prices on the New Or- 
leans Cotton Exchange. 


Respondents contend that Volkart “originally” purchased the 
long contracts as hedges, that Volkart retained the long position 
because it desired cotton for merchandising purposes,’° that the 
cheapest spot cotton available was by delivery upon the futures 
market, that it preferred delivery of spot cotton upon all its 
futures rather than liquidation by sales and that it established 
liquidating price limits October 15 at the suggestion of New 
York Cotton Exchange officials and at levels representing what 
it was paying for spot cotton. 


By orders of October 1 and 10, 1957, 5000 bales of the corpo- 
rate respondent’s futures were offered for sale at a five-point 
scale-up per thousand bales ranging from 34.97 October 1 to 


10 See p. 284, Vol. VII, Report of the Federal Trade Commission on the Grain Trade, supra, 
which says, “A large long interest may exist which has not been built up for manipulative 
or even speculative purposes, but as a hedge, and may be a hedge on which the buyer ex- 
pects to take delivery to meet cash grain commitments.” 
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35.17 October 10. Offers of sales of futures ahead of market 
prices and by means of a scale-up in prices do not indicate use 
of long contracts for procurement purposes. Furthermore, Re- 
spondents’ Exhibit 6-D showing the corporation’s purchases of 
spot cotton over the period September 15 - October 29, reveals 
that practically all the cotton it bought was of a staple length 
longer than one inch and some of it was of a higher grade than 
Middling. The basis for the futures contract is Middling one- 
inch with deliveries permitted at 29/32 inch and with no 
premium for staple length exceeding 1-1/16 inches. The re- 
spondent corporation deals in hundreds of thousands of bales 
of cotton annually and there were only 5000 bales of certificated 
cotton October 15. Too, Findings of Fact 28-32 reveal that 
Volkart had sufficient cotton to meet existing sales commitments. 
Respondents’ explanation that Volkart held its October long 
contracts into October 15 for delivery of cotton because it was 
experiencing difficulty in getting the higher quality spot cotton 
it wanted and sought to get it through deliveries on its futures 
contracts is simply not credible. 

Respondents urge too that Volkart sought merely to get for 
its futures the prices which it was paying for spot cotton and 
that futures prices were less than actual spot cotton prices at 
the time. They dismiss the official published prices of the Spot 
Quotation Committees as too low and invoke evidence submitted 
by them, or on behalf of them, in this proceeding as demon- 
strating that October 15, 1957, cotton futures prices were not 
excessive or manipulated in the light of the alleged prices paid 
for spot cotton. 

Much of the evidence and much of the written and oral argu- 
ment in the record deal with such matters as whether the 
corporate respondent was hedging and whether the corporation 
needed the cotton represented by its long contracts for merchan- 
dising purposes. Whatever the original purpose for the corpora- 
tion’s going long, we are concerned with respondents’ activi- 
ties in October 1957 futures in October 1957 and particularly 
at the end of trading in these futures. The corporate respondent 
was not engaged in so-called bona fide hedging under the act 
or in any discernible variation thereof incident to merchandising 
cotton (Findings of Fact 34 and 35). If this were not so, man- 
ipulative motive would not necessarily be ruled out. Even hedg- 
ing may be used for manipulative purposes. 

What respondents emphasize as the motivation for going 
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into the last day of trading with their dominant and controling 
large long position is the desire to obtain spot cotton for 
merchandising through deliveries by the shorts. This is repeated 
throughout the proceeding beginning with their answer to the 
complaint. They claim that they would have preferred delivery 
upon ali the corporation’s long contracts but established liquidat- 
ing price limits on the last day at the suggestion of the New 
York Cotton Exchange" and they assert that these liquidating 
prices were set at what the corporation was paying for spot 
cotton. 


First of all we should observe that apparently no other cotton 
merchant believed that in the latter days of trading in the 
October future cotton futures prices were less than spot cotton 
prices plus the cost of delivery on the future. It is extremely 
unlikely that if such were the case other cotton merchants 
would not also have been long and stayed long on a sizeable 
scale. Volkart was practically the sole long on the last day. 
Respondents’ Exhibit 6-D purporting to show Volkart’s costs 
for cotton on a Middling inch basis is represented to have been 
made up from Volkart’s buyers’ reports and on the buyers’ de- 
scriptions of grade and staple. But the original invoices to the 
producers or sellers were never made available to complainant 
for examination by the complainant and for the testing of 
the exhibit. Too, the conversion factors used in the exhibit 
were the differentials under Commodity Credit Corporation’s 
cotton loan program, whereas the official Spot Quotation Com- 
mittee differentials for staple lengths and grades above Mid- 
dling inch actually used in the trade during the period were 
higher than Commodity Credit loan differentials (Complain- 
ant’s Exhibit 42) which would result in lower prices paid by 
Volkart for its cotton purchases on a Middling inch basis than 
computed by respondents on their exhibit. 

Testimony given by other merchants for respondents does 
not establish that they paid the prices for Middling inch cotton 
claimed for Volkart. These merchants testified as to computed 
average prices on a Middling inch basis but for the most part 
they bought grades and staples other than Middling inch, some 
on the buyer’s appraisal, and they used their own differentials 


11 According to the testimony of Thomas F. Russell, Jr., chairman of the Control Com- 
mittee, he was informed of the corporate respondent’s liquidating price limits on October 
14, 1957, and did not suggest or request that Volkart liquidate (Tr. pp. 582, 583, 594, 597, 
598). 
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to get from the grades and staples they purchased to a Middling 
inch basis. We are dealing here with not too wide a margin of 
futures prices over spot prices and, depending upon what con- 
version factors are used, several spot prices for Middling inch 
basis may be calculated. The official Spot Quotation Committee 
prices are not shown to be inaccurately low by respondents’ 
evidence. Volkart’s bid on October 14, 1957, for Commodity 
Credit Corporation cotton (Finding of Fact 27) was 33.31 
for Middling inch as compared to the Memphis spot quotation 
of 33.50. Creekmore’s bid for the same cotton said by respond- 
ents to have been 35.73 on a Middling inch basis turns out as 
33.83 when adjusted to Middling inch cotton on the Spot Quota- 
tion Committee’s differentials instead of the 35.73 computed 
on the New York Cotton Exchange contract differences. The 
basis buying sheets of Anderson, Clayton and Company (Find- 
ing of Fact 26) were generally below spot quotations and the 
respondents’ characterization of these sheets as containing 
minimum prices and not buying guides or maximum prices is 
incorrect, 


V 


We have concluded that respondents intended to advance 
prices by means of Volkart’s monopolistic control of the long 
interest which Volkart had October 15 and that this was ac- 
complished, but not by a drastically large rise. The New York 
Cotton Exchange argues that because the price rise was not 
greater than it was the price was not manipulated. The reason- 
ing in support of this proposition is that a controlling long in- 
terest cannot manipulate the price even though certificated 
stocks of cotton are short relative to the outstanding long con- 
tracts because if the long interest holds out for too high a 
price, cotton merchants will be alerted by the exchange to the 
profits to be made by going short on the last day and by de- 
livering cotton upon their short contracts. Until the price gets 
up to this point, the so-called “bother” price, the long or longs 
have the right to exact a premium from the shorts who have 
“overstayed” the market by not previously selling out or ar- 
ranging to have deliverable supplies. 

It seems elementary and beyond controversy that the deliber- 
ate pressuring of futures prices upward by a “squeeze” tech- 
nique resulting in artificial or fictitious prices intentionally 
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brought about constitutes manipulation of prices.? It is no 
answer to say that prices were not substantially, wnreasonably 
or excessively raised. What we have to decide is not whether 
October 15 futures prices were excessive or unreasonable but 
whether they were manipulated. Small manipulations as well 
as large manipulations are prohibited by the act. 


Respondents and intervenors argue too that in other court 
cases finding manipulated prices in violation of the act there 
was present control over deliverable stocks of the commodity 
or a substantial part of such stocks. They contend that re- 
spondents here had no ownership or control of the certificated 
cotton or cotton supplies generally and that, therefore, the re- 
spondents did not attempt to, and did not in fact, manipulate 
cotton futures prices. In view of the relative sizes of Volkart’s 
long holdings and the certificated stock there was no need for 
respondents to control the certificated stock in order to ac- 
complish their purpose. It is plain too that futures prices may 
be manipulated upward or downward or kept from going up 
or down by numerous and diverse methods and if such prices 
may be intentionally raised artificially under some circumstances 
without the necessity of monopoly of the deliverable spot com- 
modity or control over a substantial part of the deliverable 
supply, we know of no principle of law to the effect that the 
prices are not manipulated.* See, e.g., Great Western Food Dis- 
tributors, Inc. v. Brannan, 201 F.2d 476, 478-79 (7th Cir. 1953), 


cert. denied, 345 U.S. 997 (1953). 
VI 


Respondents seek at this stage of the proceeding a review 


12 Manipulation is, “any and every operation or transaction or practice *** calculated to 
produce a price distortion of any kind in any market either in itself or in relation to other 
markets. If a firm is engaged in manipulation it will be found using devices by which the 
prices of contracts for some one month in some one market may be higher than they would 
be if only the forces of supply and demand were operative ***. Any and every operation, 
transaction [or] device, employed to produce these abnormalities of price relationship in 
the futures markets, is manipulation.” (Testimony of Arthur R. Marsh, former president 
of the New York Cotton Exchange, Cotton Prices, Hearings Before a Subcommittee of the 
Committee on Agriculture and Forestry, U. S. Senate, 70th Cong., Ist Sess., pp. 201-02.) 

13 Respondents’ witness W. K. Love, Jr., president of the New York Cotton Exchange, 
explained (Tr. p. 408): “I would say a squeeze can occur under two sets of circumstances: 
one where the long interest, whether it be one party or a number of parties holding same, 
is in excess of the available supply of cotton that can be tendered on contract; the other 
would be where the available supply of cotton is controlled by the long interest.” [Emphasis 
supplied. ] 

14See Campbell, Trading In Futures Under The Commodity Exchange Act, 26 George 
Washington Law Review 215 (Jan. 1958). 
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of the referee’s ruling denying their motion to dismiss filed 
after the introduction of the complainant’s case-in-chief. Com- 
plainant contends that respondents waived any review of the 
ruling by proceeding to put on their case, citing court decisions 
on court proceedings. Respondents claim that in this administra- 
tive proceeding they are now entitled to such a review and 
that such review shall be limited to the evidence before the 
referee when he made his ruling. 


We have some doubt as to whether a respondent in an ad- 
ministrative proceeding of this kind is entitled as a matter of 
due process of law to a ruling upon the question as to whether 
the complainant makes out a prima facie case on its main pre- 
sentation as distinguished from a ruling on the merits when 
the hearing record is closed. We have some doubt too as to 
whether respondents are also due a review of such ruling, 
after they put in their evidence, that is restricted to examina- 
tion of complainant’s case-in-chief. And it is a difficult task 
at the end of the proceeding for the deciding officer to close 
his eyes to some of the record and make a ruling limited to 
part of the record. But, at any rate, we agree with the referee 
that the complainant made out a prima facie case. Respondents 
stress an entire lack of evidence as to participation by the 
individual respondents but these respondents were president 
and vice-president, respectively, of the corporate respondent, 
as well as being partners in Volkart Bros., the partnership 
respondent, and these admitted facts were enough to deny the 
motion to dismiss as to them. Cf. United States v. Dotterweich, 
320 U.S. 277 (19438). 


Respondents and intervenors attack the series of physical 
acts by respondents cited in the complaint and in the evidence, 
such as the corporate respondent’s staying long on such a rela- 
tively large scale into the last day, and maintain that each 
activity was legitimate in itself and should not be considered 
as an indication of, or as evidence of, manipulative intent. They 
insist that a long has a legal right to stand on his contract 
and demand delivery. Certainly he has such right in general. 
But there are circumstances such as inadequate deliverable 
supplies relative to his long interest in which his standing for 
delivery to push prices up constitutes manipulation of prices 
in violation of the act. Actions otherwise licit may amount to 
manipulation when the manipulative motivation is present. Both 
individual respondents denied at the hearing that they intended 
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to “manipulate” prices. But it is not an essential ingredient of 
violation of the act in this respect that a respondent intend to 
commit what he knows to be a prohibited act. It is enough that 
he intends to do what he did. We have found and concluded 
on the evidence that respondents intended to move futures 
prices up by their activities and that this was accomplished. 
Intervenors see a grave threat to the continued existence of 
futures trading if we reach such a result, because, they say, no 
long can stand for delivery without the danger of being accused 
of manipulation, etc. What we hold here is reached upon a 
careful study of the evidence and the applicable law. Other 
facts or circumstances may or may not end in the same con- 
clusions. 


The referee proposed lesser sanctions than sought by com- 
plainant because (1) the futures prices were not drastically 
raised by the manipulation and (2) the shorts were somewhat 
to blame by not getting out or arranging to have deliverable 
cotton prior to October 15, 1957. Complainant excepts to the 
latter ground as erroneous and immaterial in the evaluation 
of appropriate sanctions. We share the view of complainant in 
this respect. Respondents and intervenors repeatedly urge that 
a short has either to deliver upon his short contracts or pay 
the price to get out. A short has the option to deliver or to 
liquidate by purchasing futures. But this does not mean that a 
long has the right to require shorts to pay manipulated prices 
in order to get out. While we disavow the referee’s reference 
to the so-called negligence of the shorts, we conclude, upon 
all the facts and circumstances of the case, that the sanctions 
proposed by the referee be adopted. 


All objections, exceptions, suggested findings, etc., incon- 
sistent with this decision and order are overruled or denied. 
Of course since we decide that respondents manipulated futures 
prices it necessarily follows that respondents also attempted 
to manipulate such prices as also charged in the complaint. 


ORDER 


Effective May 22, 1961, the registration of Volkart Brothers 
Company as a futures commission merchant and the registration 
of Alfred Boedtker as a floor broker are suspended for a period 
of 15 days. 

Effective May 22, 1961, all contract markets shall refuse all 
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trading privileges to Volkart Brothers, Inc., Volkart Brothers 
Company, Alfred Boedtker and Kurt Muller, for a period of 
15 days, such refusal to apply to all trading done and positions 
held directly by any of the said persons or firms, and also to 
all trading done and positions held indirectly through persons 
owned or controlled by them, or any of them, or otherwise. 


A copy of this decision and order shall be served on each of 
the respondents and on each contract market. 


(No. 7098) 


In re ST. JOSEPH STOCK YARDS COMPANY. P&S Docket No. 
298. Decided April 3, 1961. 


Continuation of Rates and Charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including May 1, 1963. 
Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Ashley Sellers, of Washington, D. C. for re- 
spondent. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on May 12, 1959 (18 
A.D. 458), authorizing assessment of the current temporary 
schedule of rates and charges to and including May 1, 1961, 
unless modified or extended by further order before the latter 
date. 


On March 6, 1961, a petition was filed on behalf of the re- 
spondent requesting that the current temporary schedule of 
rates and charges be extended for a period of at least two 
years, and that the respondent be permitted to file on an annual 
basis the special rate reports heretofore required of it on a semi- 
annual basis. 


Prior to the issuance of the order of May 12, 1959, authorizing 
increases in the rates and charges, notice of the petition there- 
for was published in the Federal Register, and, although in- 
terested persons were afforded an opportunity to indicate a de- 
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sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are un- 
necessary. 

The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending 
that the petition be granted. 

Since the parties are agreed, the petition is granted and 
the order of May 12, 1959, is continued in effect during the 
life of this order. The respondent shall continue to file the 
special rate reports heretofore required of it under the act 
except that such reports shall be filed annually instead of 
semi-annually. 

This order shall become effective on May 2, 1961, and 
remain in effect to and including May 1, 1963, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 7099) 


In re PAUL DONALDSON, d/b/a BLOOMFIELD AUCTION. P&S 
Docket No. 2525. Decided April 6, 1961. 


Violation of Bonding Requirements—Cease and 
Desist—Consent Order 


Respondent consented to an order requiring him to cease and desist from 
operating as a market agency or dealer without a reasonable bond or 
its equivalent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the act, instituted by 
a complaint filed on January 23, 1961, by the Acting Director 
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of the Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Re- 
spondent is charged with engaging in the business of buying 
and selling livestock on a commission basis as a marget agency 
and buying and selling livestock for his own account as a 
dealer without maintaining a reasonable bond or its equiva- 
lent in violation of section 312 of the act (7 U.S.C. 213) and 
sections 201.29 and 201.30 of the regulations issued there- 
under (9 CFR 201.29, 201.30). On March 22, 1961, respond- 
ent filed an answer in which he admits the allegations set 
forth in the complaint, waives oral hearing and the report 
of the hearing examiner and consents to the issuance of an 
appropriate order, with findings of fact, requiring respondent 
to cease and desist from violating the act and the regulations 
as set forth in the complaint. Complainant has filed a rec- 
ommendation stating that respondent is now properly bonded 
and recommending issuance of the order consented to by re- 


spondent. 


FINDINGS OF FACT 


1. The Bloomfield Livestock Auction, North Bloomfield, Ohio, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondent, Paul Donaldson, is an individual doing busi- 
ness as Bloomfiled Auction, whose address is North Bloom- 


field, Ohio. 


3. Respondent, at the stockyard, during the period from 
November 25, 1960, to the date of the execution of the com- 
plaint, engaged in the business of buying and selling live- 
stock in commerce on a commission basis as a market agency 
and buying and selling livestock in commerce for his own 
account as a dealer without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and the 
regulations, . 

4. Respondent was notified in writing on November 15, 


November 29, and December 8, 1960, and orally on December 
1, 1960, of the bonding requirements of the act and the regu- 


lations. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact 
it is concluded that respondent has violated section 312 of the 
act (7 U.S.C. 213) and sections 201.29 and 201.30 of the regu- 
lations issued pursuant to the act (9 CFR 201.29, 201.30). 

Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such an order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce on a commis- 
sion basis as a market agency or buying or selling livestock in 
commerce as a dealer without maintaining a reasonable bond 
or its equivalent as required by the act, as amended and sup- 
plemented, and the regulations issued thereunder. 

This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 7100) 


In re CHARLES C. LENNEN, d/b/a SYRACUSE SALES Co. P&S 
Docket No. 2538. Decided Aprll 14, 1961. 


Misuse of Shippers’ Proceeds—Cease 
and Desist—Consent Order 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in certain practices. 


Mrs. Dona S. Kahn, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the act. The proceed- 
ing was initiated by a compaint filed February 28, 1961, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary of Agriculture 
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as a dealer to buy and sell livestock in commerce for his own 
account, and as a market agency to buy and sell livestock on 
a commission basis at the Syracuse Sales Company, Inc., auc- 
tion market, a posted stockyard subject to the provisions of 
the act. 

It is alleged in the complaint that respondent had operated 
as a market agency and dealer while his current liabilities ex- 
ceeded his current assets, had misused shippers’ proceeds and 
had issued checks in payment for livestock purchased, which 
checks were returned by the bank upon which they were drawn 
because of insufficient funds, in wilful violation of sections 307 
and 312(a) of the act (7 U.S.C. 208, 213(a)), and sections 
201.40 and 201.41 of the regulations promulgated pursuant to 
the act (9 CFR 201.40, 201.41). 

On March 24, 1961, the respondent filed an answer in which 
he admits the allegations set forth in the complaint, waives 
oral hearing, and consents to the issuance of the order set 
forth below. Complainant has recommended the issuance of 
such order. 


FINDINGS OF FACT 


1. Respondent, Charles C. Lennen, doing business as Syra- 
cuse Sales Co., is an individual whose address is Syracuse, 
Kansas. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce for 
his own account and as a market agency to buy and sell live- 
stock on a commission basis at the Syracuse Sales Company, 
Inc., auction market, a posted stockyard subject to the pro- 
visions of the act, hereinafter referred to as the stockyard. 
At all times material herein, respondent was so registered. 


2. Respondent, during the month of January, 1961, oper- 
ated at the stockyard as a market agency while his current 
liabilities exceeded his current assets. As of January 12, 1961, 
respondent’s current liabilities exceeded his current assets 
by approximately $7,033.22. As of January 21, 1961, re- 
spondent’s current liabilities exceeded his current assets by 
approximately $4,737.19. 


3. Respondent, during the month of January 1961, used 
funds received as proceeds from the sale of livestock, con- 
signed to him for sale on a commission basis, for purposes 
of his own and purposes other than the payment of lawful 
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marketing charges and the remittance of net proceeds to 
shippers, thereby endangering or impairing the faithful and 
prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 

(a) On January 4, 1961, respondent had outstanding checks 
payable, totaling $42,205.67, and had funds, including pro- 
ceeds receivable, totaling $23,164.04, leaving a deficit of $19,- 
041.63. 

(b) On January 12, 1961, respondent had outstanding checks 
payable, totaling $438,339.08, and had funds, including pro- 
ceeds receivable, totaling $10,334.99, leaving a deficit of $33,- 
004.04. 


4. Respondent, on or about the dates and in the transac- 
tions set forth below, purchased livestock at various auction 
markets subject to the provisions of the act, and in connection 
therewith, issued checks in payment for such livestock, which 
checks were returned by the bank upon which they were 
drawn because of insufficient funds. 


Date of Issuance Number of Amount of 
of Check (1960) Payee Liwestock Check 
October 25 Stratton Sale Barn 

Stratton, Colorado 285 $35,420.77 
October 26 Hess Livestock Commission Company 

Pueblo, Colorado 216 22,011.06 
November 16 Hess Livestock Commission Company 

Pueblo, Colorado 180 16,831.91 
November 30 Hess Livestock Commission Company 

Pueblo, Colorado 146 14,653.03 
December 29 Liberal Sales Company, Inc. 

Liberal, Kansas 82 12,109.89 

CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
which respondent has admitted, it is concluded that respondent 
has violated sections 307 and 312(a) of the act (7 U.S.C. 208, 
213(a)), and sections 201.40 and 201.41 of the regulations 
(9 CFR 201.40, 201.41). 

Respondent has paid for the livestock referred to in Finding 
of Fact 4, and it appears that at present respondent’s cur- 
rent assets exceed his current liabilities. Therefore, inasmuch 
as respondent has consented to the issuance of the order set 
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forth below and complainant has recommended the issuance 
thereof, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as 
a market agency while his current liabilities exceed his cur- 
rent assets, and (2) issuing checks in payment for livestock 
purchased in commerce without having sufficient funds on 
deposit to pay such checks. 


Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis 
in a separate bank account designated as “Custodial Account 
for Shippers’ Proceeds,” or by a similar designation, and shall 
maintain such account in conformity with the provisions of 
section 201.42 of the regulations under the act. 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 7101) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided April 14, 1961. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current schedule of 
rates and charges up to and including May 31, 1962. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The 
respondents are now operating under an order issued on April 
20, 1960 (19 A.D. 352), continuing in effect to and including 
May 31, 1961, an order issued on December 23, 1959 (18 A.D. 
1404), authorizing assessment of the current temporary sched- 
ule of rates and charges. 


On March 30, 1961, a petition was filed on behalf of the 
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respondents requesting that the current temporary schedule 
of rates and charges be extended to and including May 31, 
1962. 

Prior to the issuance of the order of December 23, 1959, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested per- 
son notified the Hearing Clerk of a desire to be heard. Inas- 
much as the present petition does not involve an increase of 
rates and charges lawfully prescribed by the Secretary or any 
rates and charges for services not heretofore covered by 
order, it is found that further notice and public procedure 
on this order are unnecessary. 

The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending 
that the petition be granted. 

Since the parties are agreed, the petition is granted and 
the order of December 23, 1959, is continued in effect during 
the life of this order. 

This order shall become effective on June 1, 1961, and 
remain in effect to and including May 31, 1962, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 7102) 


In re CLYDE L. LANDRUM AND ROBERT E. MILLER, d/b/a Sv. 
LOUIS LIVESTOCK COMPANY. P&S Docket No. 2524. De- 
cided April 17, 1961. 


Insolvency—Suspension of Registration 


Respondents’ registration under the act is suspended until such time as re- 
spondents demonstrate that they are no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
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Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act, instituted by a complaint filed 
on January 12, 1961, by the Director of the Packers and 
Stockyards Division, Agricultural Marketing Service. The re- 
spondents are charged with being insolvent and failing to 
pay for livestock purchased. On April 10, 1961, the respond- 
ents filed an amended answer in which they admit the allega- 
tions set forth in the complaint, waive oral hearing and the 
report of the hearing examiner, and consent to the issuance 
of an appropirate order, with findings of fact, (a) requiring 
them to cease and desist from failing to pay for livestock 
purchased in commerce and (b) suspending their registration 
as a market agency and dealer under the act “until such 
time as respondents demonstrate that they are no longer 
insolvent.” Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock- 
yards, Illinois, and the Mississippi Valley Stock Yards, St. 
Louis, Missouri, were at all times mentioned herein and are 
now posted stockyards subject to the provisions of the act. 


2. Respondents, Clyde L. Landrum and Robert E. Miller, 
are partners doing business as St. Louis Livestock Company, 
whose address is Post Office Box 174, National Stockyards, II- 
linois. Respondents are registered with the Secretary of Agri- 
culture, pursuant to the provisions of the act, as a market 
agency and dealer at the St. Louis National Stock Yards and 
the Mississippi Valley Stock Yards, and at all times men- 
tioned herein respondents were so registered. 


3. Respondents are presently insolvent and at all times since 
on or about December 31, 1960, have been insolvent, in that 
respondents’ current liabilities have exceeded their current 
assets at all such times. 


4. Respondents have failed to pay approximately $162,000.00 
of the purchase price of livestock which respondents pur- 
chased in commerce at the St. Louis National Stock Yards 
during December 1960. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 3, 
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respondents are insolvent within the meaning of the act (7 
U.S.C. 204). 
By reason of the facts set forth in Finding of Fact 4, re- 
spondents have violated section 312 of the act (7 U.S.C. 213). 
Inasmuch as respondents have consented to the issuance of 
an order and complainant has recommended the issuance 
thereof, such an order will be issued. 


ORDER 


Respondents shall cease and desist from purchasing live- 
stock in commerce and failing to pay the full purchase price 
thereof. 

Respondents’ registration under the act is suspended until 
such time as respondents shall demonstrate that they are 
no longer insolvent. At the request of respondents, when they 
make such a showing, a supplemental order will be issued 
in this proceeding terminating this suspension. 

This order shall become effective on the sixth day after 
service thereof upon respondents and copies hereof shall be 
served on the parties. 


(No. 7103) 


McCLURE-BURNETT COMMISSION COMPANY v. THE E. A. BLACK- 
SHERE COMPANY. P&S Docket No. 2516. Decided April 18, 
1961. 


Agent—Apparent Authority—Reparation 


It is concluded that complainant acted reasonably and prudently in relying 
upon the apparent authority of Griffith Baugher to purchase the cattle 
and that respondent, under the circumstances, was not justified in re- 
fusing to pay for the livestock purchased. 


Mr. James A. Branch, of Atlanta, Georgia, for complainant. Mr. Francis J. 
Monahan, of Baltimore, Maryland, for respondent. Mrs. Dona S. Kahn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
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Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act. In a complaint filed on July 9, 
1960, complainant alleges that respondent, through one of its 
employees, Griffith Baugher, ordered a string of cattle; that 
in compliance with that order, complainant purchased the cattle 
and shipped them in accordance with Griffith Baugher’s in- 
structions; and that a balance in the amount of $12,103.24 
remains outstanding and due on the purchase price. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondent by registered mail on November 3, 1960. A 
copy of the investigative report was served upon complainant 
on November 4, 1960. Respondent filed an answer dated No- 
vember 14, 1960, in which it denied that the cattle had been 
purchased for its account, alleging that in fact the sale was 
for the account of one Jack DeSarro and that although some 
of the cattle were shipped to respondent and sold in Balti- 
more, the cattle belonged to Mr. DeSarro and respondent acted 
only as a commission agent with respect to these cattle. 


Complainant requested an oral hearing, which was held on 
January 6, 1961, in Washington, D. C. Both parties filed pro- 
posed findings of fact, conclusions, and order and supporting 
briefs. 


FINDINGS OF FACT 


1. Complainant, McClure-Burnett Commission Company, 
Atlanta, Georgia, is a partnership composed of C. B. Burnett 
and Guy B. McClure. Complainant owns and operates the Rags- 
dale-McClure Commission Co., a posted stockyard subject to 
the provisions of the act. Complainant is now, and was at all 
times material herein, registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a 
commission basis and as a dealer to buy and sell livestock for 
its own account. 


2. Respondent, The E. A. Blackshere Company, Baltimore, 
Maryland, is a corporation, and is now, and was at all times 
material herein, registered with the Secretary of Agriculture 
as a dealer to buy and livestock in commerce for its own ac- 
count and as a market agency to sell livestock on a commis- 
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sion basis at the Baltimore Union Stock Yards, Inc., Balti- 
more, Maryland, a posted stockyard subject to the provisions 
of the act. 


3. On April 1, 1960, Griffith Baugher, an employee of re- 
spondent, ordered a string of 993 cattle, with a 15% cut, from 
Ben Burnett, partner in complainant firm. The cattle were 
ordered by Griffith Baugher pursuant to an agreement between 
himself and Jack DeSarro; according to his agreement the 
parties were to buy and sell the cattle as joint owners, sharing 
any profits. Mr. DeSarro was present at the time Griffith 
Baugher negotiated the sale with Ben Burnett, but Griffith 
Baugher did not inform Mr. Burnett of his argreement with 
Mr. DeSarro. During the negotiations for the sale Griffith 
Baugher did inform Mr. Burnett that the cattle were to be 
sent in three shipments to Baltimore, Maryland, and that a 
draft could be drawn by complainant on respondent. 


4. On April 8, 1960, 215 head of the cattle purchased on 
April 1, 1960, were shipped by complainant to Baltimore, Mary- 
land, and were sold by respondent for Jack DeSarro’s ac- 
count. On Apribh 14, 1960, after these cattle were sold by re- 
spondent for Mr. DeSarro’s account, Mr. DeSarro paid com- 
plainant $37,404.40 for the 215 head of cattle. 


5. On April 22, 1960, at Cordele, Georgia, Mr. DeSarro 
arranged with an employee of complainant to purchase the 
15% of the string originally intended to be “cut.” With 215 
head already shipped, there then remained 778 head of the 
original string of 993 head of cattle. 


6. On April 22, 1960, all but 35 of the 778 head of cattle 
were loaded on railroad cars in Cordele, Georgia, under the 
direction of Mr. DeSarro. On or about April 22, 1960 and 
April 24, 1960, approximately fourteen of these cars were 
shipped to respondent at Baltimore, and six cars were shipped 
to Jack DeSarro at Coshocton and Columbus, Ohio. The 35 
head of cattle remaining in Cordele, Georgia, were subse- 
quently sold by complainant at Atlanta, Georgia, for the ac- 
count of respondent. 


7. After crediting respondent’s account with the amount 
received from Jack DeSarro on April 14, 1960, for the 215 
head sold at Baltimore, complainant drew a draft on respond- 
ent on April 26, 1960, for the remaining 778 head of cattle. 
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The amount of the draft was $145,242.15. The draft was 
not honored by respondent. 


8. Subsequently, during the months of May and June, 1960, 
respondent accounted directly to complainant for the proceeds 
from the sales of the cattle shipped to and sold at Baltimora, 
totaling $94,219.45. Mr. DeSarro accounted to complainant in 
the amount of $30,914.61 for the cattle shipped to and sold 
in Ohio. Together with the sum of $8,004.85, credited to re- 
spondent’s account for the 35 head of cattle sold by com- 
plainant in Atlanta, Georgia, the balance still outstanding on 
the amount of the April 26, 1960, draft is $12,103.24. Respond- 
ent denies liability for the balance due. 


9. The complaint was filed within 90 days after the ac- 
crual of the alleged cause of action. 


CONCLUSIONS 


The controlling issue is one of agency. Complainant seeks 
to establish that respondent, acting through Griffith Baugher 
as its agent, purchased the cattle in question. Respondent 
denies any agency either actual or apparent. It contends that 
the contract of sale was negotiated by its employee, Griffith 
Baugher, for his own account and for the account of Jack 
DeSarro, not for the account of respondent, and that it was, 
therefore, under no obligation to pay for the cattle. 


It is undisputed that Griffith Baugher was not authorized 
to order the cattle for the account of respondent, and that 
the contract of sale was in fact negotiated by Griffith Baugher 
for his own account in accordance with an agreement he had 
with Jack DeSarro. 


Complainant contends, however, that under the circumstances 
of this case respondent should be estopped from denying the 
existence of actual authority. Complainant, asserting the es- 
toppel, has the burden of proving that it had reason to believe 
that authority existed in the instant case and that in good faith 
it acted upon this belief in such a way that it will be preju- 
diced if the authority be denied. The reliance must have been 
reasonable and prudent, 7.e., complainant at the time of re- 
liance must not have ignored circumstances that should have 
placed it on notice of the lack of actual authority. Furthermore, 
the reliance must have been based on circumstances created or 
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acquiesced in by respondent. See, Mecham on Agency, §§ 722- 
726 (1914); Mecham, Outlines of the Law of Agency §§ 84-96 
(1952); 2 Am. Jur.—Agency § 101, 103, 104. 

Complainant has met this burden. Ben Burnett, a partner in 
complainant firm, testified that he had known and done busi- 
ness with Griffith Baugher as an agent of respondent each 
week for approximately five years or longer, that he had 
shipped thousands of head of cattle to respondent over that 
period, of time, that respondent was billed for all these cattle, 
that respondent always remitted to complainant either by check 
or by honoring a draft drawn against respondent, and that 
Griffith Baugher never purchased any cattle from complainant 
for any account other than the account of respondent. Mr. 
Burnett further testified that he was told by Griffith Baugher 
that respondent would pay for the cattle in question and that 
a draft could be drawn upon respondent. 

Griffith Baugher corroborated this testimony. He testified 
that he told Ben Burnett that complainant could draw a draft 
on respondent and that the cattle would probably be shipped to 
respondent at Baltimore in three shipments. Griffith Baugher 
also testified that he in no way communicated to Ben Burnett 
the fact that the cattle were being purchased pursuant to an 
agreement with Jack DeSarro. 

It is clear from the record that respondent, by dealing with 
complainant through Griffith Baugher for a period of five 
years or more, established a course of dealing that respond- 
ent should have known would give complainant reason to be- 
lieve that Griffith Baugher had authority to purchase the live- 
stock in question for respondent’s account. In the particular 
instance in question, I. Bosley Baugher, president of respondent 
company, knew his nephew, Griffith Baugher, was planning to 
purchase the cattle, and he instructed him not to purchase so 
large a string of cattle for the account of respondent. These 
special instructions upon the authority of Griffith Baugher 
should have been communicated to the complainant. Blewett 
v. Errickson, 8 P.2d 357 (1932); Restatement, Agency § 160. 
Indeed, I. Bosley Baugher testified that if an agent of his was 
no longer in his employ he would immediately notify “every- 
body I could think of that he was no longer our employee.” 
In the same manner, the lack of authority in this instance 
Should have been communicated to the complainant. Blewett v. 
Errickson, supra, at p. 359. 
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Respondent argues that the transaction in question was suf- 
ficiently unusual in comparison to past transactions that com- 
plainant should have been on notice that authority was lack- 
ing. The record does not support this contention. Although the 
purchase of April 1, 1960, was somewhat larger than any single 
purchase during the previous five years, the cattle were to be 
sent over a period of a month in three shipments, and each 
shipment would have involved no more cattle than was usual 
in the past. Furthermore, the fact that Griffith Baugher was 
accompanied by Jack DeSarro is not inconsistent with com- 
plainant’s assumption that the purchase was for respondent’s 
account. Griffith Baugher testified that he in no manner com- 
municated to Ben Burnett that Mr. DeSarro was a party to 
the transaction. Moreover, the subsequent shipment of some 
of the cattle to Ohio is not of itself significant. Complainant 
could reasonably assume that respondent had decided to sell 
some of the cattle in Ohio rather than Baltimore because of 
market conditions, or had purchased the cattle for the purpose 
of filling orders placed with it by third parties. 


There is little doubt from the foregoing evidence that re- 
spondent clothed Griffith Baugher with apparent authority, that 
complainant acted reasonably and prudently in relying upon 
the apparent authority of Griffith Baugher to purchase the 
cattle, and that the reliance was detrimental. Complainant not 
only extended credit, a usual example of detriment, but it pur- 
chased the cattle to fill the order, substantially changing its 
position. 

Under the circumstances it is concluded that respondent 
was not justified in refusing to pay for the livestock purchased 
by Griffith Baugher on April 1, 1960. Failure to pay for live- 
stock purchased is a violation of section 307 of the act (7 U.S.C. 
208) when such failure to pay is without justification. See, 
Northwest Cattle Co. v. Iowa City Sales Co., 14 A.D. 276, 280 
(1955) and East’n Livestock Com. Co. v. Rudnick Livestock 
Sales, 9 A.D. 1085, 1086 (1950); Cf., A.C. Berry and Don 
O’Neill, 15 A.D. 1111, 1117, (1956). 


There still remains for consideration the purchase of 149 
head of cattle (15% of the original string) originally intended 
to be “cut,” purchase of which was negotiated by Jack DeSarro 
on April 22, 1960. There is a great deal of conflicting testimony 
on the circumstances surrounding this latter sale. The em- 
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ployee of complainant, who in fact negotiated with Mr. De- 
Sarro, did not testify at the hearing. Mr. DeSarro’s testimony 
was in many respects contradictory. He claimed that he did 
not contract for the purchase of the cattle, yet he admitted 
that he had agreed to the price offered by complainant’s em- 
ployee. It is concluded that complainant was unable to prove 
by a preponderance of the evidence that respondent authorized 
Mr. DeSarro to negotiate the latter sale. None of the circum- 
stances which give reason to estop respondent from denying 
Griffith Baugher’s authority are applicable to Jack DeSarro. 
Mr. DeSarro could in no manner be reasonably assumed to 
have authority to act for respondent. Jack DeSarro had never 
in the past acted as an agent for respondent, and Griffith 
Baugher had no authority, real or apparent, to hire a sub- 
agent to represent respondent. Therefore, complainant cannot 
hold respondent responsible for the sale made on April 22, 
1960. 


The question then becomes one of damages. It is impossible 
to relate the payments made to complainant with any particu- 
lar head of cattle, with the exception of the 215 head shipped 
to Baltimore on April 8, 1960, for which separate payment 
was made and with respect to which no claim is made in 
this proceeding. However, it is well established that damages 
are not rendered uncertain because they cannot be calculated 
with absolute exactness when a reasonable basis of computa- 
tion is afforded by the record. Eastman Co. v. Southern Photo 
Co. 273 U.S. 359, 379 (1927); Natural Bridge Pkg. Co. v. 
Ganey, 15 A.D. 818, 823 (1956). As pointed out, the 215 head 
of cattle shipped on April 8, 1960, were paid for and our con- 
cern in this proceeding is with the purchase price of the re- 
maining 778. The draft drawn in the amount of $145,242.15 
expressly represents the price of the 778 head of cattle and 
must be proportioned between the April 1 and April 22 sales. 
Inasmuch as the April 22 sale involved 149 head, respond- 
ent is responsible only for the remaining 629 head or 80.9% 
of the total of 778. Dividing the total price proportionately, 
$117,355.66 (80.8%) represents the price of 629 head and 
$27,886.49 (19.2%) represents the price of the 149 head. 
Since respondent is responsible only for the purchase price of 
the 629 head, the problem is to determine how much of this 
amount has been satisfied. A total of $133,138.91 has been ap- 
plied to the purchase price of the 778 head of cattle andi it 
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is not possible to trace any payment to the cattle involved in 
either sale. Therefore, the amount paid ($133,138.91) should 
be divided between the two sales in proportion to their share 
of the total purchase price. Applying to 80.8% ($107,576.24) 
of the amount paid to $117,355.66, the purchase price of the 
629 head, results in an outstanding balance due on the April 
1 sale in the amount of $9,779.42. 


ORDER 


Respondent shall pay the complainant, within 30 days from 
the date hereof, the sum of $9,779.42, with interest thereon 
at the rate of 5% per annum from April 26, 1960, until paid. 


Copies hereof shall be served on the parties. 


(No. 7104) 


In re CLYDE L. LANDRUM AND ROBERT E. MILLER, d/b/a ST. 
Louis LIVESTOCK COMPANY. P&S Docket No. 2524. Decided 
April 25, 1961. 


Suspension Terminated 


The suspension of respondent Landrum is terminated as this respondent is 
now solvent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued April 17, 1961, suspending re- 
spondents as registrants under the act until respondents demon- 
strate that they are no longer insolvent. On April 24, 1961, 
complainant recommended that a supplemental order be issued 
terminating the suspension of respondent Clyde L. Landrum 
as a registrant under the act as it appears that this respond- 
ent presently is solvent. 


Accordingly the suspension of respondent Landrum as a 
registrant under the act in the order of April 17, 1961, is 
hereby terminated. 


Copies hereof shall be served upon the parties. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7105) 


ALABAMA LIVESTOCK MARKET, INC. v. PRICE AND COMPANY, 
INc. P&S Docket No. 2483. Order issued April 17, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7106) 


E. W. LIGON PRODUCE, INC. v. RITTER BROS., INC. AND/OR 
RITTER & COMPANY. PACA Docket No. 8138. Decided April 
3. 1961. 


Rejection Without Reasonable Cause—Damages 


It is concluded that Ritter Bros., Inc., is liable to complainant for the damage 
sustained as a result of this respondent’s rejection of the shipment. The 
complaint as to the other respondent is dismissed. 


Ewers, Toothaker, Ewers, Elick, Jones & Abbott, of McAllen, Texas, for 
complainant. Respondent Ritter & Company pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 13, 1960, com- 
plainant seeks an award of reparation in the amount of $1,118.- 
68, alleged to be the damage sustained as a result of the un- 
lawful rejection of a carload of cabbage sold and tendered to 
respondent Ritter Bros., Inc. in January 1960. 


Copies of the formal complaint and the Department’s re- 
port of investigation were served upon respondent Ritter Bros., 
Inc. on August 27, 1960, and upon respondent Ritter & Com- 
pany on August 29, 1960. A copy of the report of investigation 
was served upon complainant’s attorneys on August 29, 1960. 
Respondent Ritter & Company filed an answer on September 
9, 1960, in effect denying liability. Respondent Ritter Bros., 
Inc. did not file an answer. 
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The parties did not request an oral hearing and the issues 
were submitted under the shortened method of procedure pro- 
vided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant requested that its verified com- 
plaint and attached exhibits be considered as its opening state- 
ment. Respondent Ritter & Company filed an answering state- 
ment with attached exhibits, and complainant filed a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant, E. W. Ligon Produce, Inc., is a corpora- 
tion whose address is P. O. Box 14, Weslaco, Texas. 


2. Respondent Ritter Bros., Inc. is a corporation whose 
address is 319 South Elm Street, Bellefontaine, Ohio. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 


3. Respondent Ritter & Company is a partnership, com- 
posed of Aldine Gerald Stirn and Kenneth D. Ritter, whose 
address is Box 85, Station Eye, Toledo 14, Ohio. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


4. On or about January 26, 1960, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent Ritter Bros., Inc. a carload of U.S. No. 1 cabbage, 
containing approximately 600 bags of cabbage, small to medium 
size, mostly 18 to 24 per bag, at $2 per bag, f.o.b. Weslaco, 
Texas, for a total invoice price of $1,200 plus $70 for top 
ice. The contract provided for shipment on January 27 if 
possible, otherwise January 28, subject to weather. 


5. The contract was negotiated by respondent Ritter & 
Company, a broker of Toledo, Ohio. The broker issued the 
usual Brokers Standard Memorandum of Sale and mailed copies 
to both parties on January 26, 1960. 


6. Complainant shipped on January 27, 1960, from Weslaco, 
Texas, to respondent Ritter Bros., Inc. at Bellefontaine, Ohio, 
a carload of cabbage in car ART 31298 in compliance with 
the contract, and sent Ritter Bros., Inc. a night letter read- 
ing as follows: 


“SHIPPED YOU TONIGHT ART 31298 ROUTED 
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MOP BIG FOUR 600 SACKS CABBAGE 18-26 2.00 
FOB TOPICE 70.00 CHANNEL ICE 15.00 THANKS.” 


7. Upon arrival of the carload of cabbage at destination, 
respondent Ritter Bros., Inc. refused to accept delivery, and 
on February 1, 1960, the railroad wired complainant that car 
ART 31298 “REFUSED ACCOUNT NOT ORDERED ADVISE 
DISPOSITION.” 


8. On February 2, 1960, complainant diverted the cab- 
bage in car ART 31298 to Benjamin Koondel, Inc. at New York 
City, New York, which sold the cabbage and rendered an ac- 
count sales to complainant showing gross receipts amounting 
to $1,011.75, expenses totaling $860.48, and net proceeds in 
the amount of $151.32. 


9. The formal complaint was filed on July 13, 1960, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


There is no controversy between the parties concerning the 
contract negotiated by Ritter & Company. Admittedly, the con- 
tract was entered into on January 26, 1960, for a carload of 
cabbage to be shipped January 27 if possible, otherwise on 
January 28, subject to weather conditions. The memorandum 
of sale forwarded to the parties by the broker clearly set out 
the terms of the agreement. The evidence is equally clear that 
pursuant to this contract, complainant shipped on January 27 
a carload of cabbage to the buyer Ritter Bros., Inc., thereby 
completing performance of complainant’s part of the contract 
on the first date specified for shipment. 


The controversy arose over the alleged cancellation of the 
contract by Ritter & Company on behalf of Ritter Bros., Inc., 
in a telephone conversation with complainant on the morning 
of January 27. The broker Ritter & Company contends that 
a call was made to complainant on behalf of the buyer on Jan- 
uary 27 to inform complainant that the buyer was insisting 
on a January 27th shipment, and that complainant was not 
positive it could ship the car that day. Ritter & Company 
states that it then cancelled the contract and later that day 
told the buyer that it had “cancelled the car with Ligon Pro- 
duce Company and had confirmed a car with another shipper 
that would definitely roll 1-27-60.” Complainant denies that it 
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agreed to a cancellation of the contract. Complainant contends 
that Ritter & Company called on January 27th to inquire if 
shipment would be made on January 27, and that Ritter & 
Company was informed that the shipment would be made on 
that date. 


Under section 47.8 of the rules of practice (7 CFR 47.8), 
the failure of respondent Ritter Bros., Inc. to file an answer to 
the complaint constitutes an admission of the facts alleged in 
the complaint. Based upon the default of Ritter Bros., Inc. and 
its consequent admission of the facts alleged in the complaint, 
we conclude that this respondent’s failure and refusal to ac- 
cept delivery of the carload of cabbage was without reasonable 
cause and in violation of section 2 of the act. We further con- 
clude that Ritter Bros., Inc. is liable to complainant for the 
damage sustained as a result of such unlawful refusal or re- 
jection of the cabbage. 


Since the evidence clearly shows that Ritter & Company 
performed the functions of a broker and negotiated a binding 
contract between complainant and Ritter Bros., Inc., and 
thereafter confirmed the contract by issuing and mailing to 
the parties a Brokers Standard Memorandum of Sale setting 
forth the terms of the contract, it is concluded that Ritter & 
Company-carried out its duties in a proper manner and, there- 
fore, is not liable for any part of the damage sustained by 
complainant. It is unfortunate that the broker apparently mis- 
understood complainant’s statement during the telephone con- 
versation between them on the morning of January 27. Com- 
plainant stated that it told the broker the car had been started, 
that is, the loading had been started, and that complainant 
would have no trouble “making” the car. The broker con- 
tended it understood complainant to say it would have no 
trouble “placing” the car and that complainant was agreeable 
to the cancellation proposed by the braker. In any event, the 
burden is upon the buyer, Ritter Bros., Inc., to prove by a pre- 
ponderance of the evidence that there was a mutual agreement 
for cancellation of the contract. This burden has not been 
sustained. 


Based upon the evidence before us, we conclude that respond- 
ent Ritter Bros., Inc. is indebted to complainant in the amount 
of $1,118.68, being the difference between the contract price 
of $1,270 and the net amount of $151.32 received by complain- 
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ant upon a resale of the cabbage following rejection of the ship- 
ment by Ritter Bros., Inc. Complainant should be awarded 
reparation in the amount of $1,118.68, with interest, against 
Ritter Bros., Inc. The complaint as to Ritter & Company should 
be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent 
Ritter Bros., Inc. shall pay to complainant, as reparation, $1,118.- 
68, with interest thereon at the rate of 5 percent per annum 
from March 1, 1960, until paid. 

The complaint as to respondent Ritter & Company is hereby 
dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 


(No. 7107) 


J. A. WooD COMPANY v. THE GRAND UNION COMPANY. PACA 
Docket No. 7926. Decided April 4, 1961. 


Rejection Without Reasonable Cause—Damages 


As transportation service and conditions were not normal, the warranty of 
suitable shipping condition is not applicable. Complainant delivered 
watermelons in compliance with contract requirements and respondent’s 
rejection was without reasonable cause. 

Mr. T. C. Curry, Grower-Shipper Vegetable Association, Salinas, California, 
for complainant. Respondent pro se. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on January 26, 1960. 
Complainant alleges that respondent refused to accept delivery 
of three carloads of watermelons which were ultimately aban- 
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doned to the carrier, and complainant seeks to recover damages 
of $1,537.34, representing the full invoice price of the three 
shipments. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on March 14, 1960. On the same date, a copy of the report of 
investigation was served upon complainant’s representative. 
Respondent’s answer was filed on April 4, 1960. 


Respondent alleges, among other things, that the three car- 
loads of watermelons were rejected because complainant failed 
to load the cars properly and take necessary precautions to pre- 
vent damage in transit with the result that the melons ar- 
rived at destination in a bruised and deteriorated condition 
and unfit for human consumption. Respondent claims a breach 
of the implied warranties of merchantability, fitness for use 
and for human consumption. Finally, respondent avers that 
following its rejection, complainant failed and neglected to 
minimize its loss. 


An oral hearing was held at New York City on September 
30, 1960. Complainant was not represented at the hearing and 
no witnesses appeared to testify on its behalf. Respondent was 
represented by counsel who called seven witnesses to testify 
for respondent. The exhibits attached to the formal complaint 
and the deposition of Jack McManus were received in evidence 
on behalf of complainant. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is Post Office Box 2142, Phoenix, Arizona. 


2. Respondent, The Grand Union Company, is a corpora- 
tion whose address is 100 Broadway, East Paterson, New Jer- 
sey. At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 


3. On or about June 15, 1959, in the course of interstate 
commerce, complainant sold to respondent 12 carloads of good 
quality Arizona Peacock watermelons, Buckboard Brand, gen- 
erally averaging 20-22 pounds per melon with a 17-pound mini- 
mum, and a 2 percent allowance for shrinkage on gross weight. 
Only three carloads of the melons are involved herein, which 
were sold at agreed prices as listed below, f.o.b. Arizona ship- 
ping points: 


J. A. WOOD CO. v. GRAND UNION CO. 365 
Cite as 20 A.D. 363 





Net Weight Price Per Total Contract 
Car Nos. Pounds Ton Price 
MDT 138724 25,392 $42.50 $ 539.58 
RD 17705 26,705 37.50 500.72 
FHIX 40019 26,509 37.50 497.04 
$1,537.34 


4. The contract between the parties was negotiated by Ben- 
jamin Lipsitz of the brokerage firm, C. H. Robinson, Inc., New 
York, New York, who issued two Brokers’ Standard Memo- 
randums of Sale, Nos. 1238-1243 and 1250-1255. 


5. On or about June 16, 1959, car MDT 13724 was shipped 
from Buckeye, Arizona, to respondent at Mt. Kisco, New York, 
where it arrived on or about June 25, 1959, and was Federally 
inspected at 1:00 p.m. on June 26, 1959. The watermelons were 
certified, in pertinent part, as follows: 


“Condition of load: Through lengthwise load, 11 rows, 
4 layers. Load shifted 12 inches in floor layer to 60 
inches in top layer from “A” end of car. 


“Quality: Mature. Fairly well to well shaped. Rind 
good green color. Flesh good red color. Average 4% 
Grade defects, scars. 


“Condition: Mostly firm. Average 1% split melons. 
Average 2% damage by scuffed discolored areas. Aver- 
age 25% damage by bruising, including 20% serious 
damage. Average 11% decay, Stem End Rot, Blossom 
End Rot, all stages. 


“Grade: Now fails to grade U. S. No. 1, only ac- 


count of decay and damage by bruising in excess of 
tolerance.” 


6. On or about June 17, 1959, car RD 17705 was shipped 
from Glendale, Arizona, to respondent at Rutherford, New 
Jersey, where it arrived on or about June 24, 1959, and was 
Federally inspected at 11:45 a.m. on June 25, 1959. The quality, 
condition, and grade of the watermelons were certified as fol- 
lows: 

“Quality: Mature, clean, generally well formed, rind 
good green color, flesh good red color. Grade defects 
average 6%, misshapen and scars. 
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“Condition: Mostly firm, some fairly firm, mostly fairly 
bright some dull appearance. 9% overripe. 4% de- 
cay, chiefly Stem End Rot in various stages. 


“Grade: Now fails to grade U. S. No. 1 only account 
Overripe and decay in excess of tolerance.” 


7. On or about June 18, 1959, car FHIX 40019 was shipped 
from Glendale, Arizona, to respondent at Rutherford, New 
Jersey, where it arrived on or about June 25, 1959, and re- 
ceived a Federal inspection at 12:35 p.m. on June 26, 1959. 
The following statements were noted on the certificate covering 
this inspection: 


“Condition of load: Through each end, lengthwise load, 
10 rows, 4 layers. Between doors 7 stacks crosswise. \ 
2 stacks each end of car next to bunkers slightly dis- 
arranged. 

“Quality: Mature, clean, generally well to well formed, 
rind characteristic color, flesh good red color. 6% 
grade defects, chiefly misshapen. 

“Condition: Mostly firm, some fairly firm, mostly 
bright, some fairly bright to slightly dull appearance. 
6% overripe chiefly in larger melons. 3% damaged by 
bruising. 11% damaged by sunburn. Average 5% de- 
cay, soft rot in complete stage. 

“Grade: Now fails to grade U. S. No. 1 only account 
condition factors.” 


8. Respondent rejected the three carloads of watermelons 
due to condition, and has not paid complainant any part of 
the purchase price. 


9. On or about June 30, 1959, complainant abandoned the 
three carloads of watermelons to the rail carrier. 


10. The formal complaint was filed on January 26, 1960, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 


The parties are agreed that the contract in this case was 
for “good quality” watermelons with no grade being specified. 
Respondent says, and the broker confirms, that U.S. No. 1 
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watermelons were originally requested by respondent. How- 
ever, complainant would not contract to deliver watermelons 
of that grade because it did not obtain inspections on water- 
melons, but assured the buyer there would be no trouble on 
arrival of the melons as far as grade defects or condition 
were concerned. It is respondent’s contention that upon these 
assurances by complainant, respondent agreed to purchase 
watermelons represented by complainant as “good quality.” 


Three carloads of watermelons to be applied to the contract 
were shipped by complainant to respondent on June 16, June 
17, and June 18, 1959. These shipments arrived at contract 
destinations on June 24 and June 25, 1959. After Federal in- 
spections were obtained, the three carloads of melons were re- 
jected by respondent, and subsequently were abandoned to the 
rzilroad by complainant. 

The first question for consideration is whether respondent 
was justified in rejecting the watermelons. Under the f.o.b. 
terms of the contract involved in this dispute, the ‘water- 
melons were required to be in suitable shipping condition (7 
CFR 46.24(i)). Such condition, in relation to a direct ship- 
ment, means that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the con- 
tract of sale (7 CFR 46.24(j)). In support of its contention 
that the watermelons were not in suitable shipping condition, 
respondent relies upon the examination made by its own in- 
spectors as well as the Federal inspections. The Federal in- 
spections show the melons in all three cars failed to grade U. S. 
No. 1 because of various condition factors, including decay in 
excess of tolerance, overripe, damage by sunburn, and damage 
by bruising in excess of tolerance. The details of these inspec- 
tions are set forth in the findings of fact. It is unnecessary to 
determine whether these shipments arrived in an abnormally 
deteriorated condition, since this would be a factor only if we 
were called upon to determine whether there was a breach of 
the warranty of suitable shipping condition. However, the suit- 
able shipping condition warranty may not be relied upon by 
respondent unless it appears that the shipments were handled 
under normal transportation service and conditions. Floyd Sil- 
liman v. Akron Coffee & Grocery Company, 10 A.D. 1100; 
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Heggblade-Maxguleas Co. v. Bursley & Company, Inc., 14 A.D. 
511; Harry Harris v. Damiano Fruit Company, 14 A.D. 1014. 


Respondent concedes that car MDT 13724 was two days late 
in arriving at destination in Mt. Kisco, New York. The inspec- 
tion certificate on this car also shows that the load shifted from 
12 inches in the floor layer to 60 inches in the top layer from 
the “A” end of the car. The condition of the melons was de- 
scribed in part as containing an average of 25% damage by 
bruising, including 20% serious damage. 

Cars RD 17705 and FHIX 40019 were both shipped from 
Glendale, Arizona, to respondent at Rutherford, New Jersey. 
Car RD 17705 was shipped on June 17, 1959, and arrived 
Rutherford on June 24, 1959, or seventh morning delivery. 
Car FHIX 40019 departed Glendale on June 18, 1959, and 
arrived Rutherford at 11:25 a.m. on June 25, 1959, also 
seventh morning delivery. Both arrival dates are from re- 
spondent’s records. In a letter addressed to respondent by the 
Department under date of August 26, 1959, the following 
statement appears: 


“According to the Santa Fe Railroad, watermelons 
moving out of Glendal, Arizona, are scheduled to ar- 
rive for the sixth morning delivery at Rutherford.” 


It thus appears that both of these cars were delayed approxi- 
mately one day in transit. The broker expressed the belief that 
an additional day, or seventh morning delivery, would consti- 
tute normal travel time to Rutherford. In the absence of any 
supporting proof on this point by respondent, we accept the 
carrier’s record of normal arrival time as the more reliable 
evidence. 

For the reasons stated, it is concluded that the transportation 
service and conditions surrounding the three shipments were 
abnormal and that the warranty of suitable shipping condition 
is therefore inapplicable. 

It is respondent’s contention that the contract was first 
breached by complainant’s failure to ice the cars prior to ship- 
ment, as ordered by respondent. There is no dispute that the 
contract, as originally negotiated, did not call for icing. How- 
ever, the broker testified that subsequent to making the sale, 
he placed a special call to complainant’s Mr. McManus “and 
told him that Grand Union wished these cars to be iced.” This 
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was denied by Mr. McManus, who also testified that neither 
the broker nor the respondent ever instructed him to make the 
shipments under refrigeration. There appears to be little doubt 
that icing was discussed, but there is some doubt whether 
such discussion went beyond the broker’s suggesting ice and 
Mr. McManus discouraging its use. In any event, we have 
only the conflicting testimony of these two witnesses on the 
question of whether the contract was amended so as to call 
for icing. The burden was on respondent to prove the claimed 
icing instructions by a fair preponderance of the evidence. We 
find that respondent has failed to sustain this burden. 

It is concluded that complainant delivered watermelons in 
compliance with contract requirements. It is further concluded 
that respondent’s rejection of the watermelons was without 
reasonable cause, and was in violation of section 2 of the act. 

It is alleged by respondent that complainant failed and neg- 
lected to minimize its loss. The evidence shows that complain- 
ant abandoned the three carloads of watermelons to the car- 
rier on or about June 30, 1959. On cross-examination, com- 
plainant’s Jack McManus was asked whether the melons were 
offered for sale to other prospective buyers. The witness re- 
plied that the melons were offered for sale to J. Lerner & Sons, 
Chicago, C. H. Robinson, Inc., Boston, C. H. Robinson, Inc., 
New York, and various other customers. According to Mc- 
Manus: 

“We were unable to resell these cars, or secure guar- 
antee of freight, because they were rejected cars.” 

Respondent offered no evidence to rebut this testimony of 
complainant. Accordingly, it is concluded that respondent has 
failed to prove that complainant neglected to take prompt and 
proper action to minimize the loss resulting from respondent’s 
rejection of the melons. Reparation should be awarded com- 
plainant in the sum of $1,537.34, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,537.34, with interest 
thereon at the rate of 5 percent per annum from July 1, 1959, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 
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(No. 7108) 


L. GILLARDE SONS COMPANY v. JOHN C. MORTIZ COMPANY. 
PACA Docket No. 8330. Decided April 7, 1961. 


Undisputed Amount 


Respondent is ordered to pay to complainant the undisputed amount of com- 
plainant’s claim. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on November 17, 1960. 
Complainant seeks reparation of $833.18, which is alleged to be 
the amount due complainant in connection with a carload of 
lettuce shipped to respondent on a joint account basis in Sep- 
tember 1960. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on February 15, 1961. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on the same date. 
Respondent filed an answer on March 17, 1961, admitting that 
$336.35 of the $833.18 is due and owing to complainant on 
account of the transaction involved herein, but denying any 
liability for the balance claimed. Respondent requested an oral 
hearing. 

Section (7a) of the act (7 U.S.C. 499g(a)) provides, in part: 


“. . If, after the respondent has filed its answer to 
the complaint, it appears therein that the respondent 
has admitted liability for a portion of the amount 
claimed in the complaint as damages, the Secretary 
. . . May issue an order directing the respondent to 
pay to the complainant the undisputed amount on or 
before the date fixed in the order, leaving the respond- 
ent’s liability for the undisputed amount for subse- 
quent determination. The remaining amount shall be 
determined in the same manner and under the same 
procedure as it would have been determined if no order 
had been issued by the Secretary with respect to the 
undisputed sum;.. .” 
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Accordingly, within 30 days from the date of this order, 
respondent shall pay to complainant, as an undisputed amount, 


$336.35. 
This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 7109) 


In re HARRY GRITZ, t/a KARNOFSKY & GRITZ. PACA Docket 
No. 8223. Decided April 7, 1961. 


Repeated and Flagrant Violations— 
Revocation of License 
Because of repeated and flagrant violations of the act, respondent’s license 
is revoked. 
Mr. John C. Chernauskas, for complainant. Mr. Will Rogers, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed December 14, 1960, by 
the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent wilfully, re- 
peatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) by failing to make payment promptly and in full for 
numerous shipments of perishable agricultural commodities 
purchased or received on joint account in interstate commerce 
and a brokerage fee earned in connection therewith. A copy of 
the complaint and a copy of the rules of practice were served 
upon respondent December 20, 1960. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with sec- 
tion 47.30 of the rules of practice (7 CFR 47.30), failure to 
file an answer would constitute an admission of the facts al- 
leged in the complaint and a waiver of oral hearing. Notwith- 
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standing such notice, respondent has not filed an answer. The 
matter was referred to Will Rogers, Hearing Examiner, Of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further in- 
vestigation or hearing pursuant to section 47.30(c) of the 
rules of practice. On March 3, 1961, the hearing examiner 
filed a report containing proposed findings of fact and conclu- 
sions and recommending that respondent’s license be revoked. 
No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Harry Gritz, is an individual trading as 
Karnofsky & Gritz, whose address is 127 South Pennsylvania 
Avenue, Wilkes-Barre, Pennsylvania. 


2. Pursuant to the licensing provisions of the act, license 
No. 150133 was issued to respondent March 10, 1954, and was 
in effect at the time of the filing of the complaint. 


3. During May 1960 respondent received and accepted in 
interstate commerce on a joint account basis two lots of straw- 
berries from V. V. Hughes & Son, Salisbury, Maryland. Re- 
spondent sold the strawberries but failed to render an account 
sales and .pay any part of the joint account cost of the produce 
to his joint account partner. 


4. During the period January 6 through May 1960 re- 
spondent purchased and received at least 28 shipments of 
perishable agricultural commodities in interstate commerce 
and failed to make payment therefor, as follows: 


No.of Unpaid Purchase 


Shipper Shipments Prices 

Seymour Lustig, 2 $ 2,468.93* 
Orlando, Fla. 

A. Duda & Sons Cooperative Association, 1 949.70* 
Oviedo, Fla. 

Cavalier, Gulling & Wilson Co., 2 8,124.00* 


Cleveland, Ohio 
Farsouth Growers Cooperative Association 


and Tropical Agricultural Association, 6 14,048.00* 
Goulds, Fla. 

F. H. Vahlsing, Inc., 2 2,357.00* 
New York, N. Y. 

Morris Karp & Son, 1 1,140.00* 


Farmingdale, N. Y. 
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No.of Unpaid Purchase 


Shipper Shipments Prices 

Perrich Bros., Inc., 1 $ 125.00* 
New York, N. Y. 

M.G.R. Co., Inc., 1 62.50* 
New York, N. Y. 

Levatino Company, Inc., 5 313.00* 
New York, N. Y. 

Fierman Produce Exchange, Inc., 1 213.75* 
New York, N. Y. 

Benjamin Koondel, Inc., 2 224.50* 
New York, N. Y. 

Produce Credit Association, Inc.,** 947.50 
New York, N. Y. 

John Ioime, 1 44,10 
New York, N. Y. 

B & B Fruit & Produce, 1 141.25 
New York, N. Y. 

J. Feller & Son, 4 103.20* 
New York, N. Y. 

V. V. Hughes & Son, 1 1,075.00 


Salisbury, Md. 


*Reparation orders issued and unpaid. 

**Shippers’ assignee 

~ 5. During the period January 19, 1959, through February 
10, 1960, respondent purchased and received 15 shipments of 
perishable agricultural commodities in interstate commerce from 
nine shippers and failed to make payment promptly therefor. 


6. On or about Novemher 25, 1958, David Goldsamt, New 
York, New York, acting as broker, sold for the account of 
respondent 200 cartons of lettuce to M. Singer’s Sons, New 
York, New York. Respondent failed to pay the brokerage 
promptly to the broker. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for ship- 
ments of perishable agricultural commodities purchased or re- 
ceived on joint account in interstate commerce, as set forth 
in Findings of Fact 3, 4 and 5, constitute wilful, repeated and 
flagrant violations of section 2 of the act. Respondent’s failure 
promptly to pay brokerage earned, as set forth in Finding of 
Fact 6, also constitutes a violation of such section. Respond- 
ent’s license should be revoked pursuant to the provisions of 
section 8(a) of the act (7 U.S.C. 499h (a)). See, eg., In re 
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Raymond Clarence Alexander, 19 A.D. 1040 (1960), and cases 
cited therein; In re Cloud and Hatton Brokerage, 18 A.D. 547 
(1959). 


ORDER 
Effective on the 15th day after service hereof upon respond- 
ent, any license held by him under the act is revoked. 
Copies hereof shall be served upon the parties. 


(No. 7110) 


SINALOA VALLEY DISTRIBUTORS, INC. v. A. W. BEEGEL. PACA 
Docket No. 8035. Decided April 7, 1961. 


Petition for Reconsideration—Dismissal 


We find no error in the order of March 17, 1961, and complainant’s petition 
is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on March 17, 1961, vacating the 
prior order and reopening this proceeding after default. A copy 
of the order was served upon complainant. 

On March 28, 1961, a letter was received from complainant, 
which letter is regarded as a petition to reconsider the order 
of March 17, 1961. In its letter complainant contends that the 
order of March 17, 1961, is in error in vacating the prior order 
and reopening the proceeding after default. 

We have reconsidered the order of March 17, 1961, and find 
no error therein. Accordingly, complainant’s petition is hereby 
dismissed without prior service upon respondent. 

This order shall be published. 


Copies thereof shall be served upon the parties. 


(No. 7111) 


BODINE PRODUCE COMPANY v. V. FAMULARO & SONS AND VIC- 
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TOR E. BROWN BROKERAGE COMPANY. PACA Docket No. 7952. 
Decided April 12, 1961. 


Failure to Sustain Burden of Proof—Dismissal 


It is concluded that complainant failed to sustain its burden of proving its 
version of the alleged contract. The complaint is dismissed. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association, Phoenix, Arizona, 
for complainant. Mr. Harold Taft King, of Denver, Colorado, for re- 
spondents. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq). An informal complaint was filed on September 1, 1959, 
and the formal complaint was filed on December 3, 1959, against 
V. Famularo & Sons and Victor E. Brown Brokerage Company, 
respondents. Complainant alleges that on or about July 15, 
1959, it sold to respondent Famularo 350 crates of “Real 
Nice” brand cantaloups for a total sales price of $1,071.50 
f.o.b. Phoenix, Arizona; that the contract was negotiated by 
respondent Brown, as agent for respondent Famularo, and 
Artco Distributors, Inc., as agent for complainant; that these 
cantaloups were shipped by truck and tendered to respondent 
Famularo, who rejected them; and that they were resold by 
complainant to mitigate damages and it sustained a loss of 
$789.45. Complainant seeks an award of reparation in this 
sum against Famularo for rejection of the shipment or against 
Brown, in the alternative, for neglect of duty in failing to, 
negotiate a valid contract. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on March 29, 1960, 
and service of the complaint and a copy of the report of in- 
vestigation was had upon respondents Brown and Famularo 
on March 30, 1960. Respondents filed a joint answer on April 
20, 1960, alleging that Brown, as broker, negotiated a sale by 
Artco Distributors, Inc., of Glendale, Arizona, to respondent 
Famularo of 350 crates of U.S. No. 1 cantaloups, “Real Nice” 
brand, at prices ranging from $2.75 per crate to $3.35 per 
crate f.o.b. shipping point. Respondents further alleged that 
they had no knowledge complainant was involved in this trans- 
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action; that it was made known that respondent Famularo 
did not want complainant’s melons; and that the cantaloups 
tendered did not meet the grade specification. Respondents 
requested that Artco Distributors, Inc., be made a party to 
the proceeding. 


An oral hearing was held in Denver, Colorado, on September 
7, 1960. Complainant did not appear in person or by counsel, 
but the presiding officer, at its request, offered and accepted 
on its behalf depositions of Art Abbate, president of Artco 
Distributors, Inc., and Robert Ewing, complainant’s sales man- 
ager. Both respondents were represented by counsel. Victor E. 
Brown and Joseph A. Famularo testified at the hearing. Two 
additional witnesses testified for respondents. No briefs were 
filed. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Company, is a corporation 
whose address is Post Office Box 11366, Phoenix, Arizona. At 
the time of the transaction involved herein, the complainant 
was licensed under the act. 


2. Respondent V. Famularo & Sons is a partnership com- 
posed of Joseph A., Victor A., and Vincent J. Famularo, doing 
business as V. Famularo & Sons, whose address is 213-14 Den- 
argo Market, Denver, Colorado. At the time of the transaction 
involved herein, this respondent was licensed under the act. 


3. Respondent Victor E. Brown is an individual, doing busi- 
ness as Victor E. Brown Brokerage Company, whose address 
is 164 Denargo Market, Denver, Colorado. At the time of the 
transaction involved herein, this respondent was licensed under 
the act. 


4. On or about July 14, 1959, in contemplation of shipment 
in interstate commerce, Art Abbate of Artco Distributors, Inc., 
carried on oral negotiations by teephone with Victor E. Brown 
concerning the sale by Artco Distributors, Inc., to respondent 
Famularo of a truckload of cantaloups. 


5. On July 15, 1959, complainant sent to respondent Brown 
an invoice reading in pertinent part as follows: 
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60 crates Cantaloups J 18s 2.65 159.00 
140 crates Cantaloups J 27s 8.25 455.00 
150 crates Cantaloups J 23s 2.90 435.00 
15 blocks top ice 1.50 22.50 

1071.50 


REAL NICE LABEL 

F.O.B. 

Please airmail check 

Brokerage 52.50 

6. On or about July 16, respondent Brown issued a brokers 

standard memorandum of sale showing the sale of a truckload of 
cantaloups for the account of “Artco Company” to V. Famularo 
& Sons on the following terms: 


60 Jbo Crts Usone Cantaloups, 18s at 2.75 fob shipping point 


” 


140. ” = 7 - 27s at 3.35 ” 
150 ” ” ” ” 23s at 3.00 ” ” ” 
350 Total REAL NICE BRAND 


Plus topice $22.50 


7. On July 15 complainant shipped 350 crates of canta- 
loups by truck from Phoenix to respondent Famularo at Den- 
ver. The truck arrived in Denver on Friday, July 17, where it 
was inspected by Joseph A. Famularo and Brown. Famularo 
requested federal inspection which was made at 12:30 p.m., 
July 17, 1959. The certificate states that the crates were labeled 
“Real-Nice Brand, Arizona Cantaloups, Bodine Produce Co., 
Phoenix, Arizona.” The inspection certificate also stated the 


following: 


Condition of load 

and containers: Through lengthwise load 4 and 5 lay- 
ers, 1 to 6 rows. From 1 to 4 inches of crushed 
ice over approximately 14, of load, none over 


remainder. 


Condition 

of pack: Tight. 

Temperature of 

product: Top at rear doorway 42° F., bottom 45° F. 

Condition: Generally firm to ripe and firm, mostly firm 
and ground color green to yellow, mostly turn- 
ing yellow. In most samples 1 to 3 melons per 
crate (4 to 17%), many none, average 6% de- 
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cay, generally Rhizopus Soft Rot, generally in 
early stages. 


Remarks: Inspection and certificate restricted to prod- 
uct in 2 rear stacks of trailer and 2 upper lay- 
ers of remaining load. 


8. Respondent Famularo_ rejected the load _ shortly 
after its arrival to Brown who promptly notified Abbate by 
telephone of that fact. On July 18, 1959, at 11:31 a.m., com- 
plainant sent a telegram from Phoenix, to respondent Brown 
at Denver, which reads in part as follows: 


“WE HAVE CONTACTED ARTCO DIST REFER- 
ENCE LOAD MELONS SHIPPED YOU JULY 15TH. 
MELONS WERE SHIPPED FROM AND PACKED 
BY BODINE PRODUCE CO AND WERE NOT SOLD 
AS USONE BUT AS GOOD QUALITY MELONS. 
WE DID NOT GUARANTEE EXTRA HIGH COLOR. 
WE FEEL THAT WE HAVE MADE GOOD DE- 
LIVERY ON THESE MELONS AND HAVE FUL- 
FILLED OUR CONTRACT. WE ARE NOT ACCEPT- 
ING REJECTION OF THESE MELONS AND WILL 
SELL FOR YOUR ACCOUNT AND ARE HOLDING 
YOU LIABLE FOR ANY LOSSES WHICH MAY 
OCCUR.” 


9. On July 18, 1959, the respondent Brown replied to com- 
plainant by wire as follows: 


“ANSWERING WE SOLD LOAD MELONS TO V. 
FAMULARO & SONS FOR ARTCO DISTRIBUTORS 

LOADED JULY 15 ARRIVED JULY 17 REJECTED 

BY FAMULARO ACCOUNT QUALITY CONDITION. 

ARTCO CONFIRMED USONE GOOD COLOR NET 

AND HARD. ARTCO CONFIRMED THESE WERE 

NOT YOUR MELONS BUT THEIR OWN YOU ONLY ; 
PACKING FOR THEM. CONFIRMED WOULD NOT 

USE BODINE LABELS OF ANY KIND AND QUAL- 

ITY COLOR WOULD BE BETTER THAN YOUR ’ 
MELONS AS FAMULARO HAVING TROUBLE 

LOAD YOUR MELONS JUST RECEIVED THROUGH 

OTHER SOURCE. WE RETURNING YOUR IN- 

VOICE AS ARTCO DIST. SUPPOSED TO INVOICE 

US WE AS THEIR AGENTS TO COLLECT RE- fr 
MIT TO THEM.” 
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10. Under date of July 20, 1959, Art Abbate, of the Artco 
Distributors, Inc., wired the Victor Brown Brokerage Co. in 
these terms: 


“YOU AND I DID NOT HAVE ANY UNDERSTAND- 
ING OTHER THAN BODINE BILLING PACKING 
AND SELLING THESE MELONS DONT MIND 
STANDING BEHIND MY ACCOUNT WITHIN 
REASON.” 


11. Complainant placed the cantaloups in storage with 
Crews Fruit Company of Denver and, thereafter, they were 
sold through Amato Fruit and Produce Company, for gross 
proceeds of $1,015. Complainant received net proceeds of $862.- 
75 and paid transportation expenses of $475.70 and storage 
charges of $105, commissions in the amount of $152.25, and 
certain other miscellaneous costs. 


12. The complaint was filed within 9 months after the al- 
leged cause of action herein accrued. 


CONCLUSIONS 


The principal issue in this proceeding is whether any con- 
tract to sell was consummated between the parties. Art Abbate, 
owner of Artco Distributors, Inc., testified that he had sold 
to Associated Grocers in Denver a number of loads of com- 
plainant’s cantaloups just previous to the transaction involved 
in this proceeding and that no difficulty was encountered 
therewith. He testified, further, that he sold the truckload 
of cantaloups with which we are here concerned to respondent 
Brown in Denver, who later sold them to respondent Famularo. 
According to Abbate’s testimony, it was understood that these 
cantaloups were grown and packed by complainant under com- 
plainant’s brand name “Real Nice”, and there was no agree- 
ment that the melons were to grade U.S. No. 1, but they 
were merely to be “good” quality melons. He stated that at 
no time during the negotiations did he represent that he owned 
or had any interest in the cantaloups and that he was acting 
strictly in the capacity of a broker. 


This testimony was substantiated in some measure by the 
deposition of Bob Ewing, sales manager for complainant, who 
stated that he handled this transaction for complainant. He 
testified that Artco Distributors, Inc., had just previously bought 
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several loads of cantaloups from complainant for Associated 
Grocers in Denver and thereafter bought this load for Victor 
E. Brown Brokerage Company. He stated that he did not know 
to whom the melons were going in Denver until the truck was 
loaded when Artco Distributors, Inc., told him to invoice re- 
spondent Brown and show on the bill of lading that the load 
was to go to respondent Famularo. Consistent with this testi- 
mony, he sent an invoice dated July 15, showing a sale to re- 
spondent Brown for delivery to respondent Famularo. The in- 
voice specified “Real Nice” label, which Ewing said was the 
brand name used exclusively by complainant for a period of 
approximately three years. He did not testify, however, that 
this was the only brand name used by complainant or that 
from previous transactions with either Brown or Famularo this 
brand name was known to them as that of complainant. Ewing 
admitted that he had carried on no negotiations, prior to the 
rejection of the shipment, with either respondent and, there- 
fore, his knowledge of the terms of the alleged agreement 
was derived solely from statements made by Art Abbate. 


On behalf of respondents, Victor E. Brown testified that 
Art Abbate contacted him by telephone on July 13, 1959, stat- 
ing that he had available some very good Arizona cantaloups 
which would grade U.S. No. 1 and that he (Brown) replied 
that he would contact the trade and see if he could sell a 
load for Abbate. Thereafter, Brown said he contacted the trade 
and learned that Joseph A. Famularo might be interested. 
Brown stated that on July 14 he talked with Abbate on the 
telephone at the same time that he had Famularo on another 
line in his office. During the conversation, Brown stated that 
he told Abbate that respondent Famularo would not be inter- 
ested unless the cantaloups were U.S. No. 1 quality, good color, 
and good) netting and that Famularo had a load of complain- 
ant’s cantaloups which he had gotten from another source, 
which were not moving because of poor quality, and he did not 
want any more. Brown asserted that Abbate assured him the 
melons were not complainant’s but were melons owned by 
Artco Distributors, Inc., although complainant would pack 
and ship them. Brown contended that an agreement was reached 
with Abbate in the telephone conversation on July 14 as to 
the prices, approximate sizes, and the number of crates, and 
specifically that they would grade U.S. No. 1 and were not 
complainant’s cantaloups. Brown also testified that Abbate 
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knew that the sale was being made to Famularo, and not to 
Brown. 

Brown testified further that the load did not leave Arizona 
until some time on July 15; that on July 16 he was advised by 
Abbate over the telephone as to the manifest and that the brand 
was “Real Nice”; and that he then issued a memorandum of 
sale incorporating the terms of this agreement between Artco 
Distributors, Inc., as seller, and V. Famularo & Sons, as pur- 
chaser. Brown also testified that the load arrived in Denver 
on the morning of Friday, July 17, and that soon thereafter 
Joseph A. Famularo called him and complained not only be- 
cause the shipment contained labels showing that they were com- 
plainant’s melons, but also because they were green and of 
poor quality. Brown said that he went immediately to look 
at the cantaloups and, after seeing them, suggested that Famu- 
laro obtain a federal inspection, which he did. Brown testified 
that in the meantime he called Abbate, complaining that the 
melons received did not comply at all with the terms and 
conditions of the oral agreement. He said that Abbate stated, 
in effect, that the melons he intended to ship did not come 
in and it was necessary for him to fill the order with com- 
plainant’s melons. 


According to Brown’s testimony, after the federal inspection 
was obtained, he carried on further discussions with Abbate in 
which it was tentatively agreed that Famularo would handle 
the cantaloups for the shipper on condition that he was as- 
sured of protection against loss. Thereafter, Bodine called and 
stated that he would not agree to any such proposition but 
would handle the sale of these cantaloups himself, still holding 
respondents liable for any loss in connection therewith. 


Elmer Lawson, who testified he was a part-time salesman 
of respondent Brown at the time of this transaction, said that 
he got Joseph A. Famularo on the telephone, at Brown’s re- 
quest, while Brown was talking with Abbate in the original 
negotiations on July 14. Lawson said he heard Brown specify 
that the melons were to be U.S. No. 1 quality with good color 
and, further, that this information was repeated by Brown to 
Famularo. Lawson also confirmed that he heard a discussion 
relative to price and sizes but he did not recall any discussion 
about complainant’s cantaloups. 


Joseph A. Famularo testified he could hear Brown talking 
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to Abbate and he corroborated Brown’s testimony in all particu- 
lars with regard to the grade and quality requirements and 
also that he did not want complainant’s melons because he had 
a load of such melons on hand (received through the Franklin 
Brokerage Company) that he could not sell because of poor 
quality. Famularo testified that he received a copy of the memo- 
randum of sale from Brown on July 16. Both Brown and Famu- 
laro also testified that the prices agreed upon were in line with 
the prevailing prices for Arizona U.S. No. 1 cantaloups in 
the Denver area. 


By way of summary at this point, essentially complainant 
contends that the terms of the agreement are embodied in the 
invoice it sent to Brown. Respondents contend, to the contrary, 
that the brokers memorandum of sale correctly shows the terms 
of the agreement and, in addition, urge that the alleged agree- 
ment was subject to the condition that the cantaloups were to 
be of high or good color, and not complainant’s melons. Each 
side promptly repudiated the documentary evidence of the other, 
and each side adhered to its contentions in letters and wires, 
immediately after the controversy arose. Similarly, the oral 
testimony by the main witnesses was irreconcilable, and both 
sides were very firm and emphatic in their testimony. However, 
it is noted that Abbate stated in a letter to Ewing dated July 
20, 1959, that the melons were sold to respondent Famularo, 
through respondent Brown, which is not consistent with his 
testimony at the hearing. 


In order to prevail, complainant has the burden of proving, 
by a preponderance of the evidence, its version of the alleged 
contract of sale. In view of what has been stated, and in light 
of the testimony from respondents, much of which was corrobo- 
rated, we are unable to find that the complainant has sustained 
this burden. Under these circumstances, it is concluded that 
the necessary manifestations of mutual assent to consummate 
a contract to sell are lacking. 

Complainant seeks, in the alternative, an award of repara- 
tion against respondent Brown for failure to perform his duties 
as a broker in negotiation of a valid contract. These allega- 
tions were denied, and we find insufficient evidence in the rec- 
ord to support the same. Accordingly, based on the record and 
for the reasons indicated, the complaint as to both respondents 
should be dismissed. 
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ORDER 


The complaint as to respondents Victor E. Brown Brokerage 
Company and V. Famularo & Sons is hereby dismissed. 


The facts shall be published. 
Copies of this order shall be served upon the parties. 


(No. 7112) 


DAVID GOLDSAMT v. JOSEPH SCHEPPS. PACA Docket No. 7977. 
Decided April 12, 1961. 


Rejection With Reasonable Cause—Dismissal 
It is concluded (1) that respondent’s rejection of the first shipment was with 
reasonable cause and (2) that complainant cancelled the sale of the 
second shipment. The complaint is dismissed. 
Mr. David Siskind, of New York, New York, for complainant. Feigenbaum, 
Herson. & Sackstein, of New York, New York, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Formal complaint was filed on April 4, 1960, after ac- 
tion had been commenced against complainant by Horvitz 
Brothers of Chicago, Illinois, in a companion proceeding en- 
titled Horvitz Brothers v. David Goldsamt, PACA Docket No. 
7936. In the companion case, Horvitz Brothers seeks repara- 
tion against Goldsamt in an amount of $1,333.68, which is al- 
leged to be the balance due on the purchase price of two lots 
of onions sold to Goldsamt by Horvitz Brothers in August 1959. 
Complainant here alleges that in his transactions with Horvitz 
Brothers, he was acting as agent and as broker for respond- 
ent herein, Joseph Schepps. In the event Horvitz Brothers is 
awarded reparation in PACA Docket No. 7936, complainant 
prays for a reparation award against respondent in like amount, 
pus $160 as commission for services rendered. 


A copy of the formal complaint and a copy of the Depart- 
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ment’s report of investigation were served upon respondent 
on April 15, 1960. A copy of the report of investigation was 
served upon complainant’s attorney on April 14, 1960. Re- 
spondent filed an answer on May 8, 1960, denying generally 
the material allegations of the complaint. 


Complainant requested an oral hearing and asked that the 
hearing be held at the same time as that in PACA Docket No. 
7936. A consolidated hearing in the two proceedings was held 
in New York City on October 27, 1960, at which all three 
parties were represented by counsel. Two witnesses appeared 
and testified, David Goldsamt, as respondent in Docket No. 
7936 and as complainant in Docket No. 7977, and Joseph 
Schepps, as respondent in Docket No. 7977. The deposition 
testimony of Philip Horvitz, complainant in Docket No. 7936, 
was received in evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, David Goldsamt, whose 
address is 102 Warren Street, New York 7, New York. 


2. Respondent is an individual, Joseph Schepps, whose 
address is 581 East 95th Street, Brooklyn 12, New York. At 
the time of the transactions involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about August 10, 1959, in the course of interstate 
commerce, complainant contracted to sell respondent two car- 
loads of yellow Jumbo onions, U.S. No. 1, 3-inch minimum, at 
agreed prices of $2.45 per sack for the first car and $2.70 per 
sack for the second car, both delivered Brooklyn, New York. 
It was agreed that the first car would be shipped within one 
week and the second car within two weeks. 


4. On August 6, 1959, a lot of 800 50-pound sacks of Cali- 
fornia yellow Jumbo onions was officially inspected at the cold 
storage of the Hammond Warehouse Company, Chicago, IIli- 
nois, and certified as failing to grade U.S. No. 1, 3-inch mini- 
mum, only account of decay. On August 10, 1959, this lot of 
onions was loaded out of cold storage into car URTX' 37874, 
and consigned to complainant at Brooklyn, New York. On 
complainant’s instructions, car URTX 37874 was diverted in 
transit to respondent at Brooklyn, New York, where it ar- 
rived at 2 a.m., on August 14, 1959, in the Pitkin Avenue Yard 
of the Long Island Railroad. 


~ 
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5. On or about August 11, 1959, complainant sent the fol- 
lowing invoice to respondent: 


“Jos Schepps Sh Chic out of 
Horwitz Bros. 8/10 Storage 
Chicago Calif 
URT 37874 
800 bags Jumbo Onions 245 Deld 
Chicago Acceptance 
Inspection Chic 8/6 3% decay 


Miss Jill Brand 
Shipped Penn LIRR to Junius St. 
Station” 


6. On August 17, 1959, the onions in car URTX 37874 re- 
ceived a restricted Federal inspection at Brooklyn, New York, 
and were certified as failing to grade U.S. No. 1, 314-inch mini- 
mum, only account of decay. Respondent rejected the shipment 
to complainant by telephone and confirmed his rejection in the 
following wire to complainant at 6:32 p.m., on August 17, 
1959: 


“CONCERNING CAR ART 37874. ON AUGUST 17, 
1959, UPON INSPECTION BY FEDERAL STATE 
INSPECTON SERVICE, CAR FAILED TO GRADE 
US. #1, UP TO 38 PERCENT WASTE, THERE- 
FORE WILL NOT ACCEPT YOUR CAR.” 


7. On August 17, 1959, at 10:31 a.m., complainant sent the 
following wire to his shipper, Horvitz Brothers, Chicago, IIli- 
nois: 

“HAVING TROUBLE URT 37874 CUSTOMER MAY 
REJECT STOP PLEASE SELL OTHER CAR 
ONIONS NOW IN STORAGE CANCEL MY SALE.” 


8. On August 18, 1959, at 1:49 p.m., complainant sent the 
following day letter to respondent: 


“IF YOU DONT ACCEPT URT 37874 I WILL DIS- 
POSE SAME FOR WHOM IT MAY CONCERN ALSO 
CAR NOW IN STORAGE CHICAGO WILL BE 
HANDLED SAME BASIS AS THESE ONIONS 
WERE BOUGHT FOR YOU.” 


9. On August 21, 1959, 600 bags of the onions from car 
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URTX 37874 were federally inspected for condition at Pennsyl- 
vania Railroad Pier 28, New York City. The inspector found 
from 5 to 20%, average approximately 15% decay, mostly Bac- 
terial Soft Rot. 


10. Complainant resold the onions from car URTX 37874 
through M. Singer’s Sons, New York, New York, for net pro- 
ceeds of $1,252.22. The account sales of M. Singer’s Sons 
showed 88 sacks lost in repacking and two short in the car. 


11. Formal complaint was filed on April 4, 1960, which 
was within 9 months after the alleged cause of action ac- 
crued. 


CONCLUSIONS 


The primary question for consideration is whether complain- 
ant was a broker acting as authorized agent for respondent 
in purchasing the two carloads of onions involved in this pro- 
ceeding. Having alleged that he was acting in the capacity of 
broker for respondent, complainant has the burden of proving 
the claimed agency relationship by a preponderance of the evi- 
dence. This complainant has failed to do. 


Direct evidence of an express contract of agency between 
principal .and agent may constitute proof of the existence of 
an agency. Here, however, there is no evidence whatever of 
any agency relationship created by written contract. Nor are 
we able to find any oral agency agreement established by the 
evidence. 


It is complainant’s position that at the time he purchased the 
first lot of onions on August 6, 1959, from his seller, Horvitz 
Brothers, Chicago, Illinois (hereinafter referred to as “Hor- 
vitz’”’), he notified Horvitz he was acting as a broker. This is 
denied by Philip Horvitz, who testified by deposition that it was 
not until sometime after August 17, 1959, that he was told 
complainant “was supposed to be the broker.” Complainant 
also contends that respondent was kept fully informed at all 
times with respect to terms and details of both transactions, 
including name of seller, shipping point, and condition, quality, 
grade, and brand of the onions. According to respondent, all 
of his purchases, including the two in controversy, were made 
directly from complainant, and that payment of all bills was 
made to complainant and no one else. It seems clear from the 
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testimony of respondent and Philip Horvitz that neither con- 
sidered complainant as an agent in their dealings. Except for 
his invoice to respondent, complainant has offered no proof 
in support of his statements as to the claimed agency. In this 
connection, it is a well established rule of evidence that agency 
cannot be established solely by the declarations of the agent. 
As to the invoice, this is no more than a self-serving document 
issued on oy about August 11, 1959, or some five days after 
complainant claims to have purchased car URTX 37874 from 
Horvitz, as agent for respondent. Certainly, such an instru- 
ment cannot be decisive on the issue of whether complainant 
acted in these transactions as a duly authorized broker, particu- 
larly so, when it is noted that the invoice fails, to reflect any 
fee charged for brokerage. 


An agency may also be shown by facts which raise an ap- 
parent authority, and the authority of an assumed agent to 
make a purchase will be implied where the alleged principal 
repeatedly recognized and approved of similar acts. Milton 
Schoenburg v. J. C. McDow & Co et al., 14 A.D. 380. However, 
it is the acts of the principal, and not those of the agent, 
that must be relied upon to show the agency. R. F. Fleisher 
& Co. v. Ernest E. Fadler Co. et al., 6 A.D. 357. Complainant 
testified that on about 10 other occasions he had purchased pro- 
duce for respondent as buying broker. Respondent testified 
such occasions numbered about a half-dozen times, and that 
“Anything I buy, I buy direct from David Goldsamt.” Com- 
plainant submitted no confirmations or memoranda of sales, 
or any other evidence, to corroborate his testimony of purchas- 
ing as respondent’s buying agent in the 10 other transactions. 
The only proof offered on this point was submitted by respond- 
ent himself in the form of a Brokers Standard Memorandum 
of Sale dated July 7, 1959, and signed by complainant. The 
record shows that in the transaction covered by this memoran- 
dum, payment was made directly to complainant by respond- 
ent. While it is complainant’s testimony that his only interest 
in the instant transactions was in acting as buying broker for 
respondent, no brokerage agreement was admitted by respond- 
ent, and there is no evidence that complainant ever assessed or 
was paid a fee by respondent. It is significant that when ques- 
tioned about any fees paid to him in the 10 other transactions 
in which he claims to have bought as broker for respondent, 
complainant testified that the brokerage was paid “By the ship- 
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per.” In our view, the actions and conduct of respondent, as 
disclosed by the record, fall far short of being sufficient to 
sustain a finding or warrant a conclusion that complainant had 
apparent authority to act as agent of respondent in making 
the purchase of the two lots of onions in question from Hor- 
vitz. 


The record shows that complainant purchased the two lots 
of onions from Horvitz on August 6 and August 10, 1959, on 
which days Horvitz sent confirming wires and invoices direct 
to complainant. Horvitz also shipped car URTX 37874 to com- 
plainant on August 10, 1959. At no time prior to a wire of 
August 18, 1959, did complainant inform Horvitz in writing 
that the onions were being purchased for a third person. 
Complainant’s wire of August 18th to Horvitz closed with the 
following: “DIDNT BUY THESE ONIONS FOR MYSELF.” 
We note this wire was sent the day after respondent had re- 
jected car URTX 37874 to complainant. Based upon the evi- 
dence of record, it is concluded that complainant has failed to 
sustain the burden of proving that he acted as buying broker 
for respondent for the purpose of purchasing from Horvitz the 
two lots of onions involved herein. 


Complainant contends that he sold the two lots of onions 
to respondent on the same dates and on the same terms that 
he purchased them from Horvitz, viz., August 6, 1959, on 
the basis of Chicago Government certificate final, and August 
10, 1959, on the basis of Chicago Government inspection certifi- 
cate today acceptance final. Respondent testified that he pur- 
chased the two lots of onions on the same basis that he pur- 
chases all merchandise, that is, U.S. No. 1 grade, subject to 
his right to inspect upon arrival at Brooklyn. 

The terms of sale, as asserted by complainant, would consti- 
tute very material provisions of the agreement in any contract, 
particularly the term acceptance final which imposes severe 
obligations on a buyer, and therefore a clear manifestation of 
assent to such term is required. Anonymous, 10 A.D. 190. The 
claimed terms of sale were never confirmed by wire or letter 
to respondent and complainant did not issue the usual Brokers 
Standard Memorandum of Sale. Complainant did issue an in- 
voice to respondent on car URTX 37874 which contained the 
words “Chicago Acceptance.” This invoice, of course, amounts 
to nothing more than a self-serving statement issued to respond- 
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ent on August 11, 1959, or some five days after the date on 
which complainant claims to have sold this car to respondent. 
Complainant’s testimony shows clearly that he did not consider 
the claimed terms to be material and strongly suggests that 
such terms were not included in the agreements reached by 
the parties. On cross-examination, complainant testified: 


“Q. Are you familiar with the term “Chicago ac- 
ceptance”’? 


“A. It doesn’t mean anything today. 
“Q. It doesn’t mean anything? 
“A. All that stuff is thrown out. 


“Q. It is all thrown out? 
“A. Yes, sir. People trade on their good honor. 


“Q. And you have knowledge of what the terms mean? 


“A. I know all the terms, but people don’t exercise 
them today like years ago. They have a little in 
their heart.” 


It is complainant’s testimony that no onions were ever pur- 
chased from him by respondent unless they were U.S. No. 1. 
Respondent’s testimony is to the same effect, but goes further 
in contending that all his purchases were subject to his inspec- 
tion at Brooklyn. There appears to be no dispute that the 
onions were purchased and sold at delivered prices. From the 
evidence we conclude that the parties agreed to nothing more 
than buying and selling U.S. No. 1 onions on a delivered basis, 
and that respondent did not buy subject to his inspection and 
approval at Brooklyn. Further extended discussion of the evi- 
dence submitted on this issue is deemed unnecessary for the 
reasons appearing hereinafter. 


In a purchase and sale on a delivered basis, the seller guar- 
antees that the commodity will be of the kind, grade, quality, 
and condition specified in the contract on arrival at the agreed 
destination. For example, a sale of “U.S. No. 1 potatoes de- 
livered Chicago” means that the potatoes, when tendered for 
delivery at Chicago, shall meet all the requirements of the 
U.S. No. 1 grade as to quality and condition (7 CFR 46.24(p)). 
The evidence shows that the lot of onions loaded in car URTX 
37874 was officially inspected in storage at Chicago on August 
6, 1959, and certified as failing to grade U.S. No. 1. On August 
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17, 1959, car URTX 387874 was inspected at the agreed destina- 
tion in Brooklyn and the onions were again certified as failing 
to grade U.S. No. 1. Respondent rejected the shipment to com- 
plainant because the onions failed to grade U.S. No. 1 and it 
is our conclusion that respondent had reasonable cause to take 
such action. Accordingly, the complaint as to this car should 
be dismissed. 


We come now to the second lot of onions in dispute. Com- 
plainant testified he told respondent he was going to cancel 
the second lot of onions so as to avoid a repetition of the trouble 
had with car URTX 37874. According to respondent, the sec- 
ond lot of onions was never offered to him and he never re- 
jected it. In support of his testimony, complainant relies upon 
his day letter of August 18, 1959, to respondent reading as 
follows: 


“If you don’t accept URT 37874 I will dispose same for 
whom it may concern. Also car now in storage Chi- 
cago will be handled same basis as these onions were 
bought for you.” 


The timing of this day letter, August 18, 1959, at 1:49 p.m., 
becomes important when we consider the contents of com- 
plainant’s wire to his seller, Horvitz, on the day before, that 
is, August, 17, 1959, at 10:31 a.m.: 


“HAVING TROUBLE URT 37874 CUSTOMER MAY 
REJECT STOP PLEASE SELL OTHER CAR 
ONIONS NOW IN STORAGE CANCEL MY SALE.” 


The foregoing wire, while speaking of possible rejection of 
URTX 37874, quite clearly expresses a cancellation of the sale 
of the second lot of onions. It thus appears that on his own, 
and without any instructions received from respondent, com- 
plainant cancelled the sale on the second lot of onions, and it 
is so concluded. Since this lot of onions was not tendered for 
delivery to respondent, the complaint as to this lot should also 
be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 7113) 


HORVITZ BROTHERS v. DAVID GOLDSAMT. PACA Docket No. 7936. 
Decided April 12, 1961. 


Rejection Without Reasonable Cause—Damages 
Respondent acted as principal and not as agent or broker in these trans- 
actions. His rejection of the shipments was without reasonable cause 
and complainant is awarded damages. 
Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. David 
Siskind, of New York, New York, for respondent. Mr. James A O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Formal complaint was filed on January 22, 1960. Com- 
plainant seeks an award of reparation in an amount of $1,333.- 
68, which is alleged to be the balance due on the purchase 
price of two lots of onions sold by complainant to respondent 
in August 1959, on a delivered basis. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on February 19, 1960. A copy of the report of investigation 
was served upon complainant’s attorney on February 23, 1960. 
Thereafter, copies of two supplemental reports of investigation 
dated August 23 and October 18, 1960, were served upon the 
parties’ attorneys. 


Respondent filed an answer on April 4, 1960, admitting 
the purchase of the two lots of onions from complainant, as 
agent and broker for one Joseph Schepps, Brooklyn, New 
York. As a separate defense, respondent avers that complain- 
ant breached the contract covering the first lot of onions, No. 
4606, by misrepresenting the brand of onions and by conceal- 
ing from respondent that the onions were affected by Bacterial 
Soft Rot and Gray Mold Rot; by delay in shipment; by failure 
to arrange for bunker ice in transit; and by failure to ship 
onions in suitable shipping condition. Respondent also avers 
that following rejection of the onions from lot No. 4606 upon 
arrival at Brooklyn by the said Joseph Schepps, respondent 
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resold the onions and remitted the net proceeds to complainant 
in full accord and satisfaction of complainant’s claim. As 
to the second lot of onions, No. 4603, respondent alleges that 
he instructed complainant to cancel the sale and sell the lot for 
the account of whom it may concern; that by reason of com- 
plainant’s delay in making resale there was a loss incurred 
amounting to $1.25 per bag; and that without respondent’s 
consent or that of the said Joseph Schepps, complainant granted 
an allowance and retained a commission. 


In a letter to the Department dated April 1, 1960, respond- 
ent’s attorney called attention to this case being a companion 
proceeding to the case of David Goldsamt v. Joseph Schepps, 
PACA Docket No. 7977, and suggested that the two proceed- 
ings be consolidated for the purpose of hearing in order to 
avoid considerable duplication in the testimony of common 
witnesses and the submission of exhibits. 


A consolidated hearing in the two proceedings, PACA Docket 
Nos. 7936 and 7977, was held in New York City on October 
27, 1960, at which all three parties were represented by counsel. 
Two witnesses appeared and testified, David Goldsamt, as 
respondent in Docket No. 7936 and as complainant in Docket 
No. 7977, and Joseph Schepps, as respondent in Docket No. 
7977. The deposition testimony of Philip Horvitz, complainant 
in Docket No. 7936, was received in evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Philip Horvitz, doing busi- 
ness as Horvitz Brothers, whose address is 110 North Frank- 
lin Street, Chicago 6, Illinois. 


2. Respondent is an individual, David Goldsamt, whose ad- 
dress is 102 Warren Street, New York 7, New York. At 
the time of the transactions involved in this proceeding, re- 
spondent was licensed under the act. . 


3. On or about August 6, 1959, in the course of interstate 
commerce, complainant sold to respondent 800 50-pound sacks 
of clean, bright California Yellow Jumbo onions, Miss Jill 
Brand, 3 to 4 inches in diameter, average 3% decay, 4% grade 
defects, then in storage at the Hammond Warehouse Com- 
pan, Chicago, Illinois, and identified as Lot No. 4606, at the 
agreed price of $2.35 per sack delivered Brooklyn, New York, 
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shipment to be soon as possible, on terms of CHICAGO GOV- 
ERNMENT INSPECTION CERTIFICATE FINAL. Complain- 
ant confirmed the terms of sale by wire to respondent on Au- 
gust 6, 1959. 


4. On August 6, 1959, a Federal inspection of the onions 
in Lot No. 4606 at the cold storage of the Hammond Ware- 
house Company, Chicago, Illinois, showed the onions as failing 
to grade U.S. No. 1, 3 inches minimum, only on account of 
decay which was found to average 3%, Bacterial Soft Rot and 
Gray Mold Rot in early stages affecting’ one outer scale or 
necks. 


5. On or about August 10, 1959; in the course of inter- 
state commerce, complainant sold to respondent 800 50-pound 
sacks of clean, bright U.S. No. 1 California Yellow Jumbo 
onions, 70% over 314 inches in diameter, then in storage at 
the Hammond Warehouse Company, Chicago, Illinois, and iden- 
tified as Lot No, 4603, at the agreed price of $2.60 per sack 
delivered Brooklyn, New York, on terms of CHICAGO GOV- 
ERNMENT INSPECTION CERTIFICATE TODAY ACCEPT- 
ANCE FINAL. The agreement between the parties also called 
for free storage up to August 28, 1959, with respondent to fur- 
nish complainant shipping instructions before expiration of 
the free storage time. Complainant confirmed the terms of sale 
by wire to respondent on August 10, 1959. 


6. On August 10, 1959, a Federal inspection of the onions 
in Lot No. 4603 was made at the cold storage of the Hammond 
Warehouse Company, Chicago, Illinois. The onions were certified 
as being of U.S. No. 1 grade, 3 inch minimum. 


7. On or about August 10, 1959, the onions in Lot No. 4606 
were loaded out of cold storage into car URTX 37874 at Chi- 
cago, Illinois, and consigned to respondent at Brooklyn, New 
York. While in transit, respondent diverted car URTX 387874 
to Joseph Schepps at Brooklyn, New York, where it arrived 
at the Pitkin Avenue Yard of the Long Island Railroad at 
2 am. on August 14, 1959. 


8. On August 17, 1959, at 9:30 a.m., upon application made 
by Joseph Schepps, car URTX 37874 received a restricted 
Federal inspection at Brooklyn, New York. The certificate 
covering this inspection described the onions as failing to 
grade U.S. No. 1, 314-inch minimum, only on account of decay 
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which was shown as averaging approximately 20%, mostly 
Gray Mold Rot, affecting the necks, some Bacterial Soft Rot, 
affecting 1 to 2 outer scales. Joseph Schepps rejected the car 
to respondent by telephone and confirmed his rejection by 
wire to respondent at 6:32 p.m. on August 17, 1959. 


9. On August 17, 1959, at 2:50 p.m., the freight agent of 
the Long Island Railroad advised complainant by wire that car 
URTX 37874 had been refused and requested immediate dispo- 
sal orders. In a reply wire to the Freight Agent on August 18, 
1959, complainant suggested that respondent be contacted for 
disposition instructions on this car of onions. 


10. On August 17, 18, and 19, 1959, the parties exchanged 
the following wires: 


Goldsamt to Horvitz—August 17th—10:31 a.m. 


“HAVING TROUBLE URT 37874 CUSTOMER MAY 
REJECT PLEASE SELL OTHER CAR ONIONS 
NOW IN STORAGE CANCEL MY SALE.” 


Goldsamt to Horvitz—August 17th—5:25 p.m. 


“UNDERSTAND CHEPPS HAD URT 37874 GOV- 
ERNMENT INSPECTED WHICH READS 10 TO 38 
PERCENT AVERAGE 26 PERCENT DECAY. THEY 
ARE REJECTING SAME. ADVISE YOU MAKE 
OTHER DISPOSITION UNLESS YOU WANT ME 
TO DO SO AND SELL TQ WHOM IT MAY CON- 
CERN FOR CANCELLED CONTRACT.” 


Horvitz to Goldsamt—August 17th 


“RETEL TALKED TO SHIPPER AND HE IN- 
SISTED YOU TAKE DELIVERY ON ONIONS 
YOU PURCHASED IN COLD STORAGE HERE. 
PLEASE GIVE SHIPPING INSTRUCTIONS.” 


Goldsamt to Horvitz—August 18th—11:41 a.m. 


“ANSWERING YOUR WIRE SEVENTEENTH BEST 
YOU SELL ONIONS CHICAGO FOR WHOM IT MAY 
CONCERN AS CANNOT HAVE REPETITION 37874 
AS DIDNT BUY THESE ONIONS FOR MYSELF.” 
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Horvitz to Goldsamt—August 18th 
“RETEL YOU PURCHASED ONIONS IN URT 
37874 ON BASIS CHICAGO GOVERNMENT IN- 
SPECTION FINAL. WE DID NOT SELL CHEPPS. 
THEREFOR DISPOSITION OF CAR IS UP TO 
YOU.” 


Horvitz to Goldsamt—August 18th 


“RETEL IF WE DO NOT HAVE SHIPPING IN- 
STRUCTIONS ON COLD STORAGE LOT ONIONS 
BY NOON THURSDAY WE WILL BE FORCED TO 
SELL BEST AVAILABLE PRICE AND WILL HOLD 
YOU RESPONSIBLE FOR INVOICE PRICE ON 
BOTH CARS PURCHASED BY YOU.” 


Goldsamt to Horvitz—August 19th—7:38 a.m. 


“ANSWERING YOU WERE TOLD SELL MONDAY 
STOP YOU HAVE A GOOD MARKET SO WHY 
WORRY MONEY ISNT EVERYTHING THANKS.” 


11. On August 21, 1959, 600 bags of the onions from car 
URTX 37874 were federally inspected for condition at Pennsyl- 
vania Railroad Pier 28, New York City. The inspector reported 
condition as follows: 

“Mostly firm and dry, from 5 to 20% average approxi- 
mately 15% decay. Mostly Bacterial Soft Rot, generally 
affecting 1 to 3 outer scales, few entire bulb affected, 
some Gray Mold Rot affecting the necks.” 


12. On September 4, 1959, respondent forwarded to com- 
plainant a check and account sales of M. Singer’s; Sons, New 
York, New York, covering resale of the onions in car URTX 
37874. The check was in the amount of $1,252.22, represent- 
ing the net proceeds received for 715 sacks of the onions. The 
account sales shows 83 sacks lost in repacking and 2 short in 
the car. 


13. On August 21, 1959, upon instructions received from 
complainant, the Hammond Warehouse Company loaded the 
onions from Lot No. 4603 into car URTX 12007 for shipment 
to complainant at the Wood Street Terminal of the Chicago and 
Northwestern Railroad, Chicago, Illinois, where it arrived at 
10 p.m. on August 24, 1959, with complainant being notified 
of arrival on the morning of August 25, 1959. 
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14. On August 25, 1959, a restricted condition inspection 
was made of car URTX 12007 at the Wood Street Terminal 
of the Chicago and Northwestern Railroad, Chicago, Illinois. 


The condition of the onions was described as follows: 
“From 5 to 20%, average approximately 12% decay, 
Gray Mold Rot and Bacterial Soft Rot, mostly in ad- 
vanced, many in early stages, affecting 1 to 4 outer 
scales or necks. Remainder firm and mosty wet, some 
slightly damp to damp, few fairly dry to dry.” 


15. On August 26, 1959, complainant resold the onions in 
car URTX 12007 for $1.50 per sack delivered Chicago on the 
basis of an “as is” sale, or a total of $1,200. 


16. There is now due and owing complainant the difference 
between the total agreed purchase price for the two carloads 
of onions, $3,960.00, and the sum of $2,743.10, representing 
the payment of $1,252.22 received for car URTX 37874, the 
proceeds of $1,200.00 realized on resale of car URTX 12007, 
and freight credits of $290.88, or a balance of $1,216.90, no 
part of which has been paid by respondent. 


17. The formal complaint was filed on January 22, 1960, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The most important question for consideration is whether 
respondent was a broker acting as authorized agent for one 
Joseph Schepps of Brooklyn, New York, in purchasing from 
complainant the two lots of onions which are the subject mat- 
ter of the dispute, or whether respondent purchased the onions 
for his own account and resold the two lots to the said Joseph 
Schepps. Having affirmatively alleged that he was acting in 
the capacity of broker, respondent has the burden of proving 
the claimed agency relationship by a preponderance of the 
evidence. This respondent has failed to do. 


Direct evidence of an express contract of agency between 
principal and agent may constitute proof of the existence of 
an agency. Here, however, there is no evidence whatever of 
any agency relationship created by written contract. Nor are 
we able to find any oral agency agreement established by the 
evidence. 


It is respondent’s position that at the time of the first trans- 
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action, he notified complainant he was acting as a broker. This 
is denied by complainant who testified by deposition that it 
was not until sometime after he received respondent’s wires 
of August 17, 1959, that he was told respondent “ was supposed 
to be the broker.” Respondent also contends that his claimed 
principal, Joseph Schepps, was kept fully informed at all 
times with respect to terms and details of both transactions, 
including name of seller, shipping point, and condition, quality, 
grade, and brand of the onions. According to Joseph Schepps, 
all of his purchases, including the two in controversy, were 
made direct from respondent, and payment of all bills was 
made to respondent and no one else. It seems clear from 
the testimony of the complainant and Joseph Schepps that 
neither considered respondent as an agent in these transac- 
tions. On the contrary, in their action and conduct, both ap- 
pear to have dealt with him as a principal. Except for his 
invoice to Schepps, respondent has offered no proof in support 
of his statements as to the claimed agency. In this connection, 
it is a well established rule of evidence that agency cannot 
be established solely by the declarations of the agent. As to 
respondent’s invoice to Schepps, this is no more than a self- 
serving document issued on or about August 10, 1959, or some 
four days after respondent claims to have purchased car URTX 
37874, as agent for Schepps. Certainly, such an instrument 
cannot be decisive on the issue of whether respondent acted 
in these transactions as a duly authorized broker, particularly 
so, when it is noted that the invoice fails to reflect any fee 
charged for brokerage. 


An agency may also be shown by facts which raise an 
apparent authority, and the authority of an assumed agent 
to make a purchase will be implied where the alleged principal 
has repeatedly recognized and approved of similar acts. Milton 
Schoenburg v. J. C. McDow and Co. et al., 14 A.D. 380. How- 
ever, it is the acts of the principal, and not those of the agent, 
that must be relied upon to show the agency. R. F. Fleisher & 
Co. v. Ernest E. Fadler Co. et al., 6 A.D. 357. At the consoli- 
dated hearing, respondent testified that on about 10 other occa- 
sions he had purchased produce for Schepps as buying broker. 
Schepps testified such occasions numbered about a half-dozen 
times, and that “Anything I buy, I buy direct from David 
Goldsamt.” Respondent submitted no confirmations or memo- 
randa of sales, or any other evidence, to corroborate his testi- 
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mony of purchasing as Schepps’ buying agent in the 10 other 
transactions. The only proof offered on this point was sub- 
mitted by Schepps himself in the form of a Brokers Standard 
Memorandum of Sale dated July 7, 1959, and signed by re- 
spondent. Not only does this memorandum fail to disclose any 
brokerage fee to be paid by Schepps, but the record shows 
that the transaction covered by this memorandum was with 
a seller other than complainant. There is no evidence that 
complainant was the seller in any of the other transactions. 
In our view, there is no evidence to sustain a finding or war- 
rant a conclusion that respondent had apparent authority 
to act as agent for Schepps in purchasing from complainant 
the two lots of onions in question. 


The record shows that on the dates of the two sales, August 
6 and 10, 1959, complainant sent wired confirmations and in- 
voices to respondent. Complainant also consigned car URTX 
37874 to respondent on August 10, 1959. At no time prior to 
his wire of August 18, 1959, did respondent inform complain- 
ant in writing that the onions were being purchased for a third 
person. Respondent’s wire of August 18th closed with the fol- 
lowing: “DIDNT BUY THESE ONIONS FOR MYSELF.” 
We note this wire was sent the day after Schepps had rejected 
car URTX 37874 to respondent. 


Based upon the evidence of record, it is concluded that re- 
spondent has failed to sustain the burden of proving that he 
acted as agent or buying broker for Joseph Schepps for the 
purpose of purchasing from complainant the two lots of onions 
in question. 

Respondent admits that his August 6th purchase of onions 
from complainant was made on the basis of CHICAGO GOV- 
ERNMENT INSPECTION CERTIFICATE FINAL, and that 
the August 10th purchase was made on the basis of CHICAGO 
GOVERNMENT INSPECTION CERTIFICATE TODAY AC- 
CEPTANCE FINAL. Under these terms the buyer had no 
right of rejection. 


It is respondent’s position that in the transaction of August 
6, 1959, complainant fraudulently represented the onions to be 
“Pancho” brand, and that complainant falsely stated that al- 
though the onions showed an average of 3% decay and 4% 
grade defects, they were of U.S. No. 1 grade or the equivalent 
of U.S. No. 1 grade. Complainant testified: that on the day in 
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question, August 6th, he read the complete report of the 
Federal inspection to respondent over the telephone, including 
the size and brand name “Miss Jill,” the amount and type of 
decay, the percentage of grade defects, and the fact that the 
onions failed to grade U.S. No. 1, 3-inch minimum only account 
of decay. 

Respondent testified that on August 7, 1959, upon receipt of 
complainant’s confirming wire, he complained by telephone of 
the brand being mentioned as “Miss Jill” rather than “Pancho.” 
Respondent admitted that in this telephone conversation there 
was no discussion as to whether or not the onions were of 
U.S. No. 1 grade. Complainant’s confirming wire stated: 
GOVERNMENT INSPECTION TODAY SHOWS AVERAGE 
THREE PERCENT DECAY FOUR PERCENT GRADE DE- 
FECTS ... MISS JILL BRAND... .” That respondent did 
not consder brand as a material provision of the contract is 
evidenced by his testimony on cross-examination when counsel 
asked him what his buyer, Schepps, had said after respondent 
informed him that the onions were to be “Miss Jill” rather 
than “Pancho” brand: 

“A. He said if they were good onions, that’s all he 
was interested in. 

“Q. So that the brand didn’t make any difference to 
him, is that correct? 

“A. To him, it didn’t, and it didn’t to me because if he 
accepts it... .” 

It is also significant that respondent’s invoice to Schepps ex- 
pressly stated the onions were of “Miss Jill Brand.” 


Respondent testified that in the sale of August 6, 1959, he 
was told the onions showed 3% decay. On cross-examination, 
he testified that he was familiar with the standards for U.S. 
grades of onions, that he thought U.S. No. 1 grade permits a 
tolerance of 2% decay, and that “three percent decay throws 
it out of grade.” As indicated above, respondent concedes that 
he took no exception to complainant’s confirming wire which 
stated that the onions averaged 3% decay. Finally, respondent’s 
invoice to Schepps made no mention whatever of grade, stating 
only: “Inspection Chic 8/6 3% decay.” From our examination 
of the record, it is clear that respondent has wholly failed 
to adduce sufficient evidence to sustain his defense of fraud 
and misrepresentation as to brand and grade. 
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Respondent also contends that while the contract was entered 
into on August 6, 1959, complainant delayed shipment until 
August 10, 1959, with the result that upon arrival at destina- 
tion, the onions contained an average of 20% decay. There is 
no merit to this contention. The contract, as confirmed, called 
for “SHIPMENT SOON POSSIBLE.” The term “Shipment 
as soon as possible’ is defined in the regulations to mean, 
among other things, that the shipper is uncertain as to when 
the shipment can be made, but expects to make it within a 
reasonable time and will make it as soon as possible (7 CFR 
46.24(h)). Not only did respondent take no exception to this 
provision in the confirming wire, but he testified unequivocally 
that the time of shipment had no bearing on this transaction. 
As to the deterioration of the onions found upon arrival at 
destination, the record shows that car URTX 37874 arrived 
at the Pitkin Avenue Yard of the Long Island Railroad in 
Brooklyn, New York, at 2 a.m., on August 14, 1959, and at 
that point received a restricted Federal inspection at 9:30 
a.m., on August 17, 1959, or some 7914 hours after arrival. 
In our view, even if the situation here were one for applica- 
tion of the suitable shipping condition rule, which it is not, 
the condition reported at that time is no indication of the 
condition of the onions upon arrival. In Anonymous, 11 A.D. 
749, we held that the condition of onions upon arrival at destina- 
tion is not shown by a Government inspection made about 76 
hours after arrival. We note that while the restricted inspec- 
tion on August 17, 1959, revealed an average of approximately 
20% decay, an unrestricted inspection 4 days later on August 
21, 1959, showed the onions as then containing but an average 
of approximately 15% decay. 


Respondent asserts two other defenses, neither of which re- 
ceives much support from the evidence of record. According 
to respondent, complainant failed to provide refrigeration for 
car URTX 37874 in accordance with trade custom. Respond- 
ent also pleads an accord and satisfaction. 


Car URTX 37874 moved under standard ventilation. Com- 
plainant testified that he has never shipped or received any 
carloads of onions moving under refrigeration whereby ice 
was placed in the bunkers, that there was no such custom in 
the trade, and that if there was any particular practice in 
this regard it was not to have carloads of onions refrigerated. 
Respondent, by his own testimony, was without any definite 
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knowledge as to the need for refrigeration on carloads of 
onions. Typical of his answers were “I imagine so,” “I couldn’t 
say for sure,” “Well, I would think they needed some pro- 
tection, coming out from a cold storage,” and “No, I am not 
familiar with it.” Respondent offered no evidence of any trade 
custom. Neither did he submit any proof to show what kind 
of refrigeration should have been used. Respondent, as con- 
signee of car URTX 387874, could have changed the instruc- 
tions from standard ventilation had he so desired, but he did 
not do so. Finally, we note that respondent did not place the 
car under refrigeration upon arrival notwithstanding the lapse 
of several days before the car was unloaded, during which 
time high temperatures prevailed in the area. 

With respect to the final defense of an accord and satisfac- 
tion, respondent has failed to prove the necessary elements 
of such a defense. We have stated on many occasions that to 
constitute an accord and satisfaction, there must be not only 
a bona fide dispute between the parties as to the amount due 
but also the check tendered in payment must be offered in 
satisfaction of the disputed amount and be accompanied by 
such acts and declarations as amount to a condition that the 
check, if accepted, is accepted in full satisfaction. Frank Ken- 
worthy Co. v. J. Lerner & Son, 13 A.D. 837; Martori Bros. 
Distributors v. Frank Kenworthy Co., 14 A.D. 239. The check 
involved here was not that of respondent but of M. Singer’s 
Sons, and the amount of the check represented the net pro- 
ceeds received by M. Singer’s Sons upon resale of car URTX 
37874. The printed notation appearing on the check, “This 
check is in settlement of the following invoices,” with the 
car number shown immediately below, is a self-serving nota- 
tion and by itself does not comprise the elements necessary 
to raise accord and satisfaction. Respondent’s letter of Sep- 
tember 4, 1959, transmitting this check to complainant makes 
no reference whatever to the check being tendered in full and 
final payment for the carload of onions. Respondent very 
frankly admited on cross-examination that he told complain- 
ant nothing as to the check being in full and final settlement. 
It seems clear from the documentary evidence and respond- 
ent’s own testimony that complainant had no notice that an 
accord and satisfaction was involved in his acceptance of this 
check. 

It is concluded that respondent, acting as a principal and 
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not as broker or agent, purchased car URTX 37874 on the 
basis of Chicago Government Inspection Certificate Final; that 
complainant shipped to respondent 800 sacks of onions in com- 
pliance with the contract of sale; that respondent failed to 
sustain the burden of proof resting upon him to establish any 
of the defenses set up in his answer, and that respondent’s 
failure to pay the unpaid balance of the purchase price for 
this car of onions is in violation of section 2 of the act. 

We come now to the second car of onions, URTX 12007, 
which was sold to respondent on an acceptance final basis. The 
proposed handling of this car is covered in a series of wires 
between the parties, all as quoted in Finding 10, above, be- 
ginning with respondent’s wire to complainant to sell the sec- 
ond car and cancel his order, to complainant’s wire requesting 
respondent to furnish shipping instructions no later than 
noon on August 21, 1959. In the absence of any instructions 
from respondent, complainant ordered the lot of onions out 
of cold storage on August 21, 1959, for shipment by freight 
car to complainant at the Wood Street Terminal in Chicago. 
The shipment arrived in car URTX 12007 at the Wood Street 
Terminal on August 24, 1959, at 10 p.m., and complainant 
received notice of arrival on the morning of Augut 25, 1959. 
Federal inspection of this car on August 25, 1959, showed the 
onions contained an average of approximately 12% decay. On 
August 26, 1959, complainant resold the onions for $1.50 per 
sack delivered Chicago on an “as is” basis. In accounting to 
respondent for this shipment complainant deducted $36.78 for 
“Allowances Bruised” and $80 for commission. Since com- 
plainant made the sale there appears no justification for the 
commission charge and since the sale was on an “as is” basis 
there appears no justification for any allowance. 

Respondent’s attempted cancellation of his purchase of the 
onions in Lot No. 4603 by his wire of August 17, 1959, to 
complainant, constituted a rejection of the shipment. As 
stated previously, since this car was sold on a Chicago accept- 
ance final basis, respondent surrendered all right of rejec- 
tion. ; 

Respondent charges complainant with delaying resale of 
these onions until August 26, 1959, which resulted in complain- 
ant realizing only $1.50 per sack rather than $2.75 per sack, 
the reasonable value of the onions had they been resold 
promptly. The general rule is that the seller must minimize 


— = eS era 


oo w= 


HORVITZ BROS. v. GOLDSAMT 403 
Cite as 20 A.D. 391 


or keep down his damages so far as it is reasonably within his 
power to do so. Lerman v. Fruit Processors, 191 F. 2d 349. 
In accordance with the general rule, the evidence establishes 
that complainant exercised reasonable diligence in his efforts 
to minimize loss. During the period August 17 to August 21, 
1959, complainant made several efforts to persuade respond- 
ent to forward shipping instructions. It is undisputed that 
on August 21, 1959, complainant promptly ordered the onions 
out of storage, and that he resold the car the day after he 
received notice of arrival at the Wood Street Terminal in 
Chicago. Any carrier delay in transit, of course, which may 
have caused deterioration in the onions, cannot be charged to 
complainant. We have held that where the buyer refuses to 
accept the goods, or wrongfully repudiates the contract before 
performance, the full responsibility for the loss sustained by 
the seller falls on the buyer who can escape liability only by 
a showing of negligence or a lack of good faith on the part 
of the seller. Coloroda Produce Distributors v. Brown Broker- 
age Company, 5 A.D. 388, Respondent has proven neither negli- 
gence nor lack of good faith on complainant’s part. 


The difference between the contract prices for the two cars 
of onions, $3,960.00, and the payments received as a result of 
their resale, plus freight credits, $2,743.10, is $1,216.90. This 
sum represents damages sustained by complainant as a re- 
sult of respondent’s breach of the contracts. In his brief, com- 
plainant’s attorney takes the position that respondent should 
not receive credit for the freight charges between Chicago 
and Brooklyn on car URTX 12007 since that car did not go to 
Brooklyn. Counsel’s position is based upon the presiding officer’s 
ruling sustaining respondent’s objection to direct interroga- 
tory No. 48 propounded to complainant, which deals with com- 
plainant’s knowledge as to freight rates on movements from 
Chicago to Brooklyn. In our view, the presiding officer’s rul- 
ing in no way affects respondent’s right to be credited with 
the freight charges in computing damages. 


Respondent’s rejection of the two carloads of onions, with- 
out reasonable cause, was a violation of section 2 of the act, 
for which reparation should be awarded complainant in the 
sum of $1,216.90, with interest. 


ORDER 
Within 30 days from the date of this order respondent shall 
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pay to complainant, as reparation, the sum of $1,216.90, with 
interest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1959, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7114) 


CENTRAL FARMS v. HECHT PRODUCE COMPANY. PACA Docket 
No. 7758. Decided April 18, 1961. 


Breach of Warranty—Damages—Setoff—Dismissal 


The evidence shows that complainant breached the warranty of suitable 
shipping condition and respondent is entitled to damages. Since re- 
spondent’s damages equal the amount claimed by complainant, the 
complaint and counterclaim are dismissed. 

Mr. Edwin P. Jacobsen, of Delano, California, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on August 17, 1959, it is 
alleged that complainant sold a carload of lettuce to respond- 
ent for a total price of $891 on the basis of a personal inspec- 
tion of the commodity by respondent’s agent at shipping point, 
that the lettuce was shipped to and accepted by respondent, 
but that respondent has failed and refused to pay the contract 
price. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respond- 
ent on August 24, 1959. A copy of the report of investiga- 
tion was served upon complainant on August 26, 1959. Re- 
spondent’s answer and counterclaim were filed on September 
15, 1959. 


Respondent denies that any sum is due to complainant under 
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the alleged contract and states that the commodity which 
was tendered by complainant was not in accordance with con- 
tract specifications and was not in suitable shipping condi- 
tion when shipped; that the lettuce had no commercial value 
upon arrival because of its abnormally deteriorated condition, 
and, accordingly, was abandoned to the carrier to avoid the 
payment of freight. As a counterclaim, respondent claims dam- 
ages in the amount of $300 for the loss allegedly sustained 
as the result of complainant’s failure to deliver lettuce which 
complied with contract specifications and was in suitable ship- 
ping condition. 

An oral hearing was held at Grand Rapids, Michigan, on 
September 29, 1960. The depositions of E. B. Antonell, J. F. 
Hunt, and Roland Gross were introduced for complainant. Re- 
spondent was represented at the hearing by counsel. The testi- 
mony of Nathan Hecht and the depositions of Sal F. Crispo, 
Leonard O’Day, and George Alderisio were received for re- 
spondent. A brief was filed in behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, E. B. Antonell, doing busi- 
ness as Central Farms, whose address is Post Office Box 1445, 
Delano, California. At the time of the transaction involved 
in this proceeding, complainant was licensed under the act. 


2. Respondent is a partnership composed of Nathan Hecht, 
Peter Hecht, and Marvin A. Armock, doing business as Hecht 
Produce Company, whose address is 360 South Division Street, 
Grand Rapids, Michigan. At the time of the transaction in- 
volved in this proceeding, respondent was licensed under the 
act. 


3. On or about November 4, 1958, in the course of inter- 
state commerce, complainant sold to respondent, through re- 
spondent’s buying broker, Sal Crispo, one carload containing 
540 cartons of lettuce, two-dozen size, at $1.50 per carton, 
f.o.b. Delano, California, plus 15 cents per carton for vacuum 
cooling, or a total price of $891. The lettuce, at the time of 
purchase, was located in the Del Vac Ice & Cooling Company 
plant at Delano, California. 


4. On or about November 4, 1958, car PFE 75992 was 
loaded with 540 cartons of lettuce from the cooler and, on 
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the same day, the car was shipped from Delano, California, 
billed to respondent at Grand Rapids, Michigan. 


5. On or about November 10, 1958, respondent’s agent, 
Leonard O’Day, ordered the car stopped at Chicago, Illinois, for 
inspection. O’Day examined the lettuce and informed complain- 
ant that it was heavily infected with Tipburn. 


6. On November 10, 1958, the lettuce in car PFE 75992 
was federally inspected and the condition and grade of the lad- 
ing was certified as follows: 


Condition: From 4 to 16 heads per carton, average 
approximately 40% damaged, including 
from 2 to 6 heads per carton, average ap- 
proximately 15% seriously damaged by 
Tipburn. Average 2% decay. Remainder 
fresh and crisp. 


“Grade: Now fails to meet requirements of ap- 
proximately 88% U.S. No. 1 quality only 
account of Tipburn; now averages approxi- 
mately 50% U.S. No. 1 quality.” 


7. On November 12, 1958, respondent notified complainant 
that the shipment could not be accepted because of its deterio- 
rated condition, and that it would be handled for complain- 
ant’s account. On November 13, 1958, complainant answered 
this notice by the following telegram: 


“REFERENCE PACIFIC 75992 YOUR MAN 
BOUGHT LETTUCE ON PERSONAL INSPECTION 
FOB DELANO. YOU OWN CAR AND NOT HAND- 
LING MY ACCOUNT UNDER ANY CIRCUM- 
STANCES.” 


8. Respondent attempted to sell the lettuce at Chicago, II- 
linois, Grand Rapids and Detroit, Michigan, and, finally, at 
New York City, New York, but was unable to find a purchaser 
because of the unsatisfactory condition of the produce. The 
shipment was abandoned to the carrier at New York City on 
November 26, 1958. 


9. Respondent has not paid any part of the purchase price 
of this shipment of lettuce. 


10. The informal complaint was filed on January 22, 1959, 
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which was within 9 months after the accrual of the alleged 
cause of action. 


CONCLUSIONS 


There appears to be no dispute in this proceeding with re- 
spect to the following facts: that respondent, acting through a 
buying broker, Sal Crispo, purchased from complainant one 
carload of lettuce on November 4, 1958; that pursuant to this 
purchase and sale, 540 cartons of lettuce were loaded into car 
PFE 75992 on November 4, 1958, from the cooler at Delano, 
California, and were on that day shipped to respondent at 
Grand Rapids, Michigan; that this shipment of lettuce ar- 
rived at Chicago, Illinois, on November 10, 1958, and was 
there accepted by respondent after having been handled under 
normal transportation service and conditions from Delano, 
California; that the lettuce was federally inspected in Chi- 
cago on November 10 at the request of one Leonard O’Day, 
respondent’s agent; and that that inspection revealed that 
the lettuce in car PFE 75992 contained an average of approxi- 
mately 40% damage resulting from Tipburn, with 15% of this 
damage being regarded as serious. 


Although the parties agree that there was a contract to 
buy and sell the lettuce contained in car PFE 75992 on Novem- 
ber 4, they are sharply divided regarding the precise details 
of their agreement. They do both agree, however, that the 
transaction of November 4 was under f.o.b. Delano, California, 
terms, but complainant goes further and alleges that the trans- 
action was also a purchase after inspection by Crispo, respond- 
ent’s buying broker. Respondent denies that this was a pur- 
chase after inspection, and states that the transaction was 
simply one based upon f.o.b. terms, As the party affirmatively 
alleging a purchase after inspection, the burden of proving 
this allegation, by a preponderance of the evidence, rests upon 
complainant. 


In this connection complainant testified, by deposition, that 
he was with Crispo in the cooler of the Del Vac Ice & Cooling 
Company on November 4; that on that date, between 2 and 3 
p.m., Crispo opened three or four cartons of lettuce, inspected 
them and then ordered a carload and a truckload. Complainant 
further testified that Crispo was given the lettuce that he 
looked at; that this lettuce was loaded into car PFE 75992 
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beginning at approximately 1:15 p.m. and ending at about 
4:45 p.m. on November 4; and that no other lettuce belonging 
to complainant was in the cooler at the time of the inspection. 


Crispo, testifying in regard to these circumstances, stated 
that he looked at approximately five cartons of lettuce in the 
cooler on the morning of November 4; that at that time it had 
not been loaded nor was it in the process of being loaded into 
car PFE 75992; and that there was more than one carload of 
lettuce in the cooler. The federal-state inspector, Joseph F. 
Hunt, testified by deposition that he inspected the lettuce 
which was loaded into car PFE 75992; that both the inspec- 
tion and loading of the lettuce began on November 4 at 1:15 
p.m., and ended at 4:55 p.m. on the same date; that at the 
time of his inspection there were other lots of lettuce in the 
cooler; and that he did not know whether Crispo was 
in the cooler during this period since he was not sure that he 
knew Crispo. Roland Gross, plant manager for the Del Vac 
Ice & Cooling Company, Delano, California, testified by depo- 
sition that his record showed that car PFE 75992 was loaded 
on November 4, but that he didn’t know Sal Crispo and didn’t 
know if he inspected the lettuce which was loaded into thig 
car. Gross also testified that during the business day of No- 
vember 4 his plant received 2,769 cartons of lettuce belonging 
to complainant but that “at the time of the alleged inspection 
by Sal Crispo” he didn’t know how many cartons were in the 
cooler, ‘‘[s]ince lettuce was being received as well as being 
loaded out and since the time of day is uncertain, and since 
I don’t remember Sal Crispo ever being there, I cannot answer 
this question specifically.” 

In view of the testimony of these witnesses, we conclude 
that complainant has failed to sustain his burden of proving 
that this transaction was a purchase after inspection. As we 
stated in Floyd N. Smith Co. v. H. B. Frost Co., 19 A.D. 383, 
“a primary element of a purchase after inspection is that the 
contract be made with reference to specific goods.” In this 
case that element is found to be totally lacking, thereby render- 
ing complainant’s allegation fatally defective. This being true, 
we therefore conclude that the transaction of November 4 be- 
tween the parties was based upon f.o.b. Delano, California, 
terms. 

In section 46.41(i) of the regulations, the terms f.o.b. is 


defined as meaning that the produce sold is to be placed on 
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board the car, in suitable shipping condition, which condition 
is defined in section 46.41(j) as meaning that the commodity, 
at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties. (7 CFR 
46.41(i) and (j)). 

Respondent does not deny having accepted the shipment of 
lettuce involved herein. Having done so, therefore, it is liable 
to complainant for the contract purchase price, less provable 
damages suffered by virtue of some breach of contract on the 
part of complainant. The burden of proving, by a preponder- 
ance of the evidence, both the breach of contract and the dam- 
ages flowing therefrom, rests upon respondent as the party al- 
leging same. Michael-Swanson-Brady of Moorhead, Inc. v. Back- 
er’s Potato Chip Co., 17 A.D. 651. 


Respondent denies owing any sum to complainant in con- 
nection with this transaction, due to damages sustained by re- 
spondent as the result of a breach of the warranty of suitable 
shipping condition. Respondent points to the results of the 
federal inspection obtained at Chicago as proof of this breach. 


The evidence shows that car PFE 75992 left Delano, Cali- 
fornia, in the late afternoon or early evening of November 4, 
and traveling under normal transportation service and condi- 
tions, reached Chicago on November 10. Here it was detained for 
federal inspection upon the instructions of respondent. The 
inspection, made on November 10, indicated that an average of 
40% of the heads of lettuce suffered damage from Tipburn, 
and that approximately 15% of this damage was serious. An 
average of 2% decay was also noted. 


In the case under consideration, there appears to have been 
no warranty made to the buyer-respondent regarding grade. 
The federal inspection certificate evidencing the condition of 
the shipment at Chicago 6 days after billing, however, showed 
that 40% of the lettuce was damaged by Tipburn, including 
15% serious damage. It is our opinion that the lettuce was 
abnormally deteriorated on arrival at Chicago on November 
10 and was not, therefore, in suitable condition at the time of 
billing, in breach of the warranty of suitable shipping condi- 
tion. 


Having determined that complainant breached the warranty 
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of suitable shipping condition, we next consider the question 
of damages stemming from such breach. The measure of dam- 
ages in such a case is the difference between the value of the 
lettuce actually delivered, at the time and place of delivery to 
respondent, and the value of lettuce conforming to contract 
requirements. Kirby & Little Packing Co. v. United Fruit 
& Produce Company, 16 A.D. 1066. 


Respondent offered the oral testimony of a partner, Nathan 
Hecht, and the deposition testimony of Leonard O’Day, a 
broker stationed in Chicago during November 1958, as evi- 
dence of actual value of the lettuce delivered to respondent 
under the contract. Both Hecht and O’Day stated that, in 
their opinion, a carload of lettuce in the condition of that con- 
tained in PFE 75992, as evidenced by the federal inspection 
certificate, had no commercial value on November 10, 1958, 
either in Chicago or Grand Rapids, and stated, in substance, 
that the market value of the lettuce in those cities was not 
in excess of the freight charges. It is so concluded in view of 
the fact that the testimony of these witnesses receives sup- 
port from the evidence of record, which indicates that the 
shipment was subsequently rejected by consignees in Detroit 
and New York City and was eventually abandoned to the car- 
riers. 


Respondent’s two witnesses, Hecht and O’Day, further testi- 
fied to the market value at Chicago and Grand Rapids of the 
carload of lettuce involved herein had it been suitable shipping 
condition at the time of billing. This testimony, however, was 
predicated upon the quotations from the Chicago Market News 
Service Reports for Arizona lettuce on November 10, whereas 
the lettuce involved herein was of California origin. Further- 
more, this testimony related to lettuce grading 88% U.S. No. 1 
at shipping point, whereas the contract here failed to specify 
any grade or quality. In view of these considerations, there- 
fore, we are inclined to reject the testimony of the witnesses 
based on the market news service reports as a source of evalua- 
tion, and to take, instead, the f.o.b. purchase price, plus freight 
to destination, as representing the value of lettuce meeting con- 
tract requirements. Corte & Sons v. Lerner & Son, 14 A.D. 
320. The f.o.b. price of the lettuce herein, including precooling, 
was $1.65 per carton, while the testimony of the witnesses in- 
dicates the freight and refrigeration charges at $1.40 per car- 
ton, or a total delivered price of $3.05 per carton to Grand 
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Rapids. Based on this figure the carload market value is $1,647. 
Deducting the market value of the lettuce delivered, which 
was not in excess of the freight charges of approximately $756, 
leaves $891 as the damages sustained by respondent. Since re- 
spondent’s damages thus equal the purchase price, the com- 
plaint and counterclaim should be dismissed. 


ORDER 
The complaint and counterclaim are dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7115) 


JOHN NORTON FARMS v. M. R. DAvis & Bros. PACA Docket 
No. 8189. Decided April 18, 1961. 


Failure to Sustain Burden of Proof—Dismissal 


Complainant failed to prove the allegations of the complaint and the com- 
plaint is dismissed. 


Mr. Paul G. Hunter, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed October 11, 1960, com- 
plainant seeks reparation of $351.75, which is alleged to be 
the loss sustained by reason of respondent’s rejection without 
reasonable cause of a carload of onions purchased from com- 
plainant during May 1960. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 24, 1960. A copy of the report of in- 
vestigation was served upon complainant on the same day. 


Respondent filed an answer on November 4, 1960, denying 
any liability to complainant. Respondent alleges that on May 
9, 1960, it purchased from complainant one carload of USS. 
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No. 1, medium size, yellow Granex onions at $1.25 per 50- 
pound sack, f.o.b. shipping point; that complainant confirmed 
the sale of a carload of onions with different specifications; 
that respondent offered to purchase these onions at $1 per 
sack; that complainant advised that if the offer was acceptable 
it would be confirmed to respondent; and that complainant 
failed to confirm the offer within a reasonable time. 


Since the amount claimed did not exceed $500, the shortened 
method of procedure was followed pursuant to section 47.20 
of the rules of practice (7 CFR 47.20). Complainant adopted 
the complaint and exhibits as its opening statement. Respond- 
ent filed an answering statement and complainant filed a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John R. Norton, 
II and John R. Norton, III, doing business as John Norton 
Farms, whose address is Post Office Box 464, Blythe, Cali- 
fornia. 


2. Respondent is a partnership composed of M. R. Davis, 
Sidney Davis, and Henry Davis, doing business as M. R. Davis 
& Bros:, whose address is 1440 South Racine Avenue, Chi- 
cago, Illinois. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On May 9, 1960, in the course of interstate commerce, 
complainant sold to respondent one carload of U.S. No. 1, 
medium size, yellow Granex onions in 50-pound sacks at $1.25 
per 50-pound sack, f.o.b. shipping point in the Stockton Dis- 
trict, California. 


4. On May 9, 1960, complainant shipped 800 50-pound sacks 
of “Double O” brand yellow Granex onions, 214 to 314 inches 
in size, in car RD 14218, from Blythe, California, to respond- 
ent at Chicago, Illinois. On that same day, complainant ad- 
vised respondent by telegram of the shipment and the con- 
tents of the car. The following day respondent replied by wire 
as follows: 


“ED 14218 JUST TOO LARGE FOR MEDIUM, WILL 
DO BEST ARRIVAL, HOWEVER IF YOU CAN 
PLACE ELSEWHERE OKAY.” 
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5. On May 10, 1960, the shipment was ordered diverted 
by complainant to itself. On May 11 complainant and respond- 
ent engaged in a telephone conversation wherein respondent 
offered to purchase the larger size onions at a reduced price 
of $1 per sack f.o.b. shipping point. Complainant advised that 
if the offer was acceptable it would confirm by telegram. On 
May 11, 1960, complainant ordered the carrier to divert the 
shipment back to respondent, 


6. On May 13, 1960, respondent received complainant’s in- 
voice dated May 9, 1960, for $1.25 per sack, or a total price 
of $1,000. Respondent wired complainant that same day as 
follows: 


“RECEIVED INVOICE TODAY MAIL 14218 1.25 
FOB, THIS NOT ACCORDANCE YOUR PHONE 
CALL 1ith. YOUR FAILURE CONFIRM DOLLAR 
AS AGREED 11th RESULTED IN LOSS OF SALE 
TODAY, UNLESS ADVISED TO CONTRARY WILL 
DISPOSE BEST ADVANTAGE DAY ARRIVAL.” 


7. On May 138, at 7:56 p.m., complainant sent respondent 
the following telegram: 


“JACK IN OUR CONVERSATION OF 11th I TOLD 
YOU I WAS ADJUSTING PRICE RD 14218 TO 1.00 
WE RE-INVOICED AND RE-DIVERTED BACK TO 
YOU ACCORDING TO THIS NEW AGREEMENT. 
HAVE SOLD QUITE A FEW THIS WEEK AND 
THIS LOWEST PRICE BILLED. EXPECT YOU AC- 
CEPT BASIS 1.00 FOB.” 


8. On May 14, 1960, complainant mailed to respondent an 
invoice showing a price of $1 per sack. Respondent received 
this invoice on May 17, 1960. 


9. The car arrived at Chicago on May 14, 1960. Respond- 
ent refused to accept the shipment. After a further exchange 
of telegrams, complainant diverted the shipment on May 19, 
1960, to Thomas J. Holt Co. in Philadelphia, Pennsylvania. The 
onions were sold there and complainant received the net pro- 
ceeds of $448.25. 


10. The formal complaint was filed October 11, 1960, which 
was within 9 months after the alleged cause of action accrued. 
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CONCLUSIONS 


Complainant alleges in the formal complaint that the con- 
tract for the sale by complainant to respondent of a carload 
of medium onions at $1.25 per sack entered into on May 9, 
1960, was mutually voided when the onions shipped were large 
size. It is alleged further that a new contract was entered into 
on or about May 11, 1960, for the carload of onions shipped 
at $1 per sack. The position of respondent is set forth in the 
answer as follows: 


“that thereafter in phone conversation with complain- 
ant’s representative, the respondent offered to pur- 
chase from the complanant the said carload of onions, 
RD 14218, at $1.00 per 50-lb. sack FOB shipping 
point, to which offer the complainant advised if accept- 
able would be confirmed to respondent; that there- 
after the complainant failed and refused to confirm 
the said carload of onions within a reasonable time.” 


It appears from the informal complaint and other informa- 
tion in the report of investigation that the telephone conversa- 
tion on May 11, 1960, was between Ed Barlow, an employee 
of complainant, and Jack Davis, of respondent. In a personal 
interview on September 8, 1960, Davis told a Department in- 
vestigator that the new agreement entered into on May 11, 
1960, was conditional on complainant’s confirming by tele- 
gram, which was not done. Respondent’s answering statement 
includes the affidavit of Davis to the same effect. The record 
does not include any statements by Barlow, during the informal 
ur formal stages of the proceeding. 


Complainant had the burden of proving its contention by a 
preponderance of the evidence. The only evidence remotely 
supporting complainant’s position is its telegram of May 13, 
which is in conflict with respondent’s wire of the same date, 
and the fact that complainant ordered the car diverted back 
to respondent following their conversation. Such evidence is 
not of sufficient calibre to warrant a conclusion that complain- 
ant has sustained the necessary burden of proof. On the other 
hand, respondent’s contention that the contract was subject to 
confirmation seems reasonable in view of the fact that there 
could be some question as to whether the shipment on May 
11 was in a position to be rediverted to respondent. 


The complaint should be dismissed. 
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ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7116) 


CONN & SCALISE Co., INC. v. FRANK J. CRIVELLA & Co., INC. 
PACA Docket No. 8098. Decided April 25, 1961. 


Acceptance—Liability 


Respondent’s partial unloading of the shipment and the failure to reject 
the shipment within the statutory period constitute a constructive ac- 
ceptance by respondent and, since there was no breach of the contract 
by complainant, respondent is liable for the purchase price. 


Complainant pro se. Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 13, 1960, com- 
plainant seeks an award of reparation in the amount of $2,553.- 
60, alleged to be the damage sustained as a result of the 
wrongful rejection of a carload of tomatoes sold and delivered 
to respondent in September 1959. 

A copy of the formal complaint and a copy of the Depart-- 
ment’s report of investigation were served upon respondent 
on June 14, 1960. A copy of the report of investigation was 
served upon complainant on June 17, 1960. Respondent filed 
an answer and counterclaim on June 28, 1960, admitting most 
of the material allegations of the complaint, but denying that 
there is anything due and owing to complainant. By way of 
counterclaim, respondent alleges that it suffered damages in 
the amount of $2,432 as a result of complainant’s failure to 
deliver tomatoes meeting contract requirements. Respondent 
asked that it be awarded damages in the amount alleged to be 
due it, and requested an oral hearing. 

An oral hearing was held at Pittsburgh, Pennsylvania, on 








416 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 415 


January 10, 1961. Complainant was not present nor was 
it represented at the hearing. Respondent was represented by 
A. N. Brockway, and three witnesses testified for respondent. 
Frank M. Connors, a Federal inspector, and Clifford H. Boon, 
the broker, appeared in response to subpoena and testified at 
the hearing. 


FINDINGS OF FACT 


1. Complainant, Conn & Scalise Co., Inc., is a corporation 
whose address is 752 South Alameda Street, Los Angeles 21, 
California. At the time of the transaction involved herein, 
complainant was licensed under the act. 


2. Respondent, Frank J. Crivella & Co., Inc., is a corpora- 
tion whose address is 60 - 21st Street, Pittsburgh, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about September 14, 1959, in the course of inter- 
state commerce and by oral contract, complainant, through its 
broker C. H. Boon, sold to respondent a carload of Pearson 
tomatoes, 85% U.S. No. 1 or better, consisting of 608 60-lb. 
crates, at 6¢ per pound, plus 60¢ each for crates, for a total 
invoice price of $2,553.60, f.o.b. California shipping point. 


4. Complainant shipped on September 13, 1959, from Gon- 
zales, California, in car PFE 2704, 608 crates of tomatoes con- 
signed to complainant at Pittsburgh, Pennsylvania. At 8:30 
A.M. on September 14, 1959, complainant diverted the car of 
tomatoes to respondent at Pittsburgh. 


5. Respondent was notified of arrival of the tomatoes at 
Pittsburgh at 1:00 P.M. on September 20, 1959. On September 
21, 1959, respondent unloaded 75 crates of the tomatoes from 
the car and stacked them on the floor of the Produce Terminal. 


6. On September 22, 1959, respondent requested a Federal 
inspection of the partially unloaded car, for condition only, 
which inspection was made at 10:10 A.M. on that date. This 
inspection disclosed, among other things, the following: 


Condition of car: Fan control lever in “on” position. 
Ice 1 foot from top of bunkers. One side of car, 
hatch covers open, plugs out; other side, hatch cov- 
ers elosed, plugs in. 
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Condition of load: Car partly unloaded; . . . Space 
near doors for approximately 75 crates. 


Temperature: Doorway at top 48° F., bottom 39° F. 


Condition: Average approximately 50% mature green, 
30% turning, 10% ripe. Decay ranges from 2 to 
15%, average 8%. 
On the same inspection certificate, which bears the number R- 
34077, the inspector reports the results of a second inspection 
of the tomatoes in this car on September 24, or two days after 
the initial inspection. The second inspection disclosed the fol- 
lowing: 
Condition: Average approximately 35% mature green, 
20% turning, 20% ripe. Decay now ranges from 12 
to 45%, average approximately 25%. Decay is gen- 
erally Alternaria Rot, all stages, mostly early. 
Throughout inspection, damage by numerous slightly 
sunken discolored areas over the shoulders ranges 
from 3 to 30%, average approximately 9%. 


7. On September 24, 1959, respondent requested and ob- 
tained a Federal inspection of the 75 crates of tomatoes re- 
moved from the car on September 21. This inspection showed 
the following: 

Condition: Average approximately 10% turning, 5% 
ripe. Decay ranges from 60 to 95%, average approxi- 
mately 85%, Alternaria Rot, all stages, mostly early. 

Remarks: Applicant states lot consists of 75 crates, 
unloaded from car PFE 2704 and have been stacked 
at above location approximately 48 hours. 


8. On September 24, 1959, respondent re-loaded the 75 crates 
of tomatoes back into car PFE 2704 and rejected the ship- 
ment to the railroad. Through the broker, complainant at- 
tempted to dispose of the carload of tomatoes at Pittsburgh, 
but was unsuccessful, and on September 25, 1959, complainant 
diverted the car to Vita-Wellbrock-Kearney, Inc. at New York 
City for disposition. An inspection of the tomatoes at New 
York on September 28, 1959, disclosed up to 100% and an 
average of 75% decay, Alternaria Rot and Gray Mold Rot, 
in all stages. The tomatoes were abandoned to the railroad at 


New York. 
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9. The formal complaint was filed on May 13, 1960, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The contract in this case provided for 85% U.S. No. 1 or 
better tomatoes, as shown by the Brokers Standard Memo- 
randum of Sale, copies of which were sent to the parties. Com- 
plainant shipped to respondent, pursuant to the contract, a 
carload of tomatoes in car PFE 2704. The shipment arrived 
at contract destination in Pittsburgh, Pennsylvania, on Sep- 
tember 19, 1959, and respondent was notified of arrival at 
1:00 P.M., September 20, 1959. On September 21, respondent 
unloaded 75 crates of tomatoes from the car and stacked them 
on the floor of the Produce Terminal. On September 22, re- 
spondent requested a Federal inspection for condition only of 
the tomatoes in car PFE 2704, which inspection on that date 
showed approximately 50% mature green, 30% turning, 10% 
ripe, and an average of 8% decay. On September 24, the fourth 
day after arrival, a further inspection of the tomatoes in the 
car disclosed an average of 25% decay, and an inspection of 
the 75 crates of tomatoes on the floor of the Produce Terminal 
showed approximately 85% decay in all stages, mostly early. 
Following the inspections of September 24, respondent re-loaded 
the 75 crates of tomatoes back into the car and rejected the 
shipment. 

Respondent’s failure to reject the tomatoes or to request a 
Federal inspection within 24 hours after receiving notice of 
arrival of the shipment constituted an acceptance of the toma- 
toes, and respondent became liable for the purchase price, sub- 
ject to its right to claim damages sustained as a result of any 
breach of the contract on the part of complainant. Respondent 
has the burden of proving both a breach and the damages sus- 
tained as a result thereof. Without specifically alleging a 
breach of the contract by complainant in its answer to the 
complaint, respondent suggests that the tomatoes were not of 
the kind and condition confirmed by complainant and asserts 
that respondent suffered a loss of more than two thousand 
dollars. Respondent has submitted no evidence of the condition 
of the tomatoes upon arrival. Respondent relies upon the re- 
ports of the inspections made on September 22 and September 
24 as evidence that complainant failed to deliver tomatoes in 
accordance with the contract. Evidence of the condition of 
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the tomatoes on September 22, or more than 45 hours after 
arrival, and on September 24, the fourth day after arrival, is 
not acceptable evidence of the condition of the tomatoes at the 
time of arrival at Pittsburgh. In any event, an average of 8% 
decay on arrival would not be considered as abnormal, since 
the U.S. Standards for U.S. No. 1 tomatoes permit a tolerance 
of 5% for decay at destination. We therefore conclude that 
respondent has failed to sustain its burden of proving a breach 
of the contract. 

In addition to the constructive acceptance of the tomatoes 
as a result of respondent’s failure to reject or to request Fed- 
eral inspection within 24 hours after receiving notice of ar- 
rival of the tomatoes, the breaking of the car and partial un- 
loading thereof was an act of dominion over the tomatoes which 
constituted an acceptance by respondent. Respondent says re- 
moval of the 75 crates from the car to the floor of the Produce 
Terminal was for “sampling” and inspection. The number of 
crates removed was considerably in excess of what would be 
required for inspection and was sufficient to constitute a partial 
unloading of the car which resulted in an acceptance by re- 
spondent. 

Having accepted the tomatoes, respondent’s refusal of the 
shipment was in violation of section 2 of the act. Since re- 
spondent has failed to prove any breach of the contract on the 
part of complainant, we conclude that respondent is liable to 
complainant for the full amount of the purchase price of $2,- 
553.60. Respondent’s failure to pay the latter amount to com- 
plainant was in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $2,553.60. Re- 
spondent’s counterclaim is based on an alleged breach of the 
contract by complainant. Since no such breach is found, the 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $2,553.60, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1959, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 
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(No. 7117) 


ROSEFELT PRODUCE & COMPANY v. PRODUCE PACKERS, INC. PACA 
Docket No. 8197. Decided April 25, 1961. 


Acceptance—Liability 


Respondent accepted the produce and is liable to complainant for the balance 
of the purchase price. 

Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. H. Haskell 
Lurie, of Chicago, Illinois, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on September 20, 1960, 
complainant seeks an award of reparation in the amount of 
$499.30 in connection with three truckloads of potatoes sold 
and delivered to respondent in April 1960. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on October 19, 1960. A copy of the report of investigation was 
served upon complainant’s attorney on October 13, 1960. Re- 
spondent filed an answer on November 10, 1960, admitting the 
purchases and sales as alleged and admitting shipment of the 
potatoes to respondent as alleged, but denying that respondent 
has violated section 2 of the act. Respondent also denies liabil- 
ity to complainant for any amount and claims a credit of $52 
due respondent for bags sold to complainant. 


The issues in this case are determined in accordance with 
the shortened method of procedure provided for in section 
47.20 of the rules of practice. Pursuant to such procedure, 
compainant filed an opening statement. Respondent requested 
that its answer and attached exhibits be considered as its an- 
swering statement. Respondent also filed a brief. In lieu of a 
statement in reply, complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack Rosefelt, doing busi- 
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ness as Rosefelt Produce & Company, whose address is 418 
N. Broadway, Milwaukee, Wisconsin. 


2. Respondent, Produce Packers, Inc., is a corporation 
whose address is 3001 West 26th Street, Chicago 23, Illinois. 
At the time of these transactions, respondent was licensed under 


the act. 


3. During the month of Apri 1960, in the course of inter- 
state commerce and by oral contracts, complainant sold to re- 
spondent three truckloads of potatoes, as follows: 


April 20, 1960, 85 bags Wisconsin Red potatoes at $3.00 
per bag, delivered Chicago, and 175 bags Wisconsin 
Katahdins at $3.25 per bag, delivered Chicago, for a 
total invoice price of $823.75. 

April 22, 1960, 140 bags Katahdin potatoes at $3.25 per 
bag, delivered Chicago, and 118 bags Burbank pota- 
toes at $2.60 per bag, delivered Chicago, for a total in- 
voice price of $761.80. 

April 25, 1960, 193 bags Russet Gems at $3.25 per 
bag, delivered Chicago, for a total invoice price of 
$627.25. 


4. Complainant shipped on the dates referred to in Finding 
of Fact 3 from Milwaukee, Wisconsin, to respondent at Chicago, 
Illinois, three truckloads of potatoes in compliance with the 
contracts. 


5. Upon arrival of the potatoes at destination, respondent 
accepted the three shipments and thereafter paid complainant 
$561.25 on the invoice of April 20; $680 on the invoice of 
April 22; and $457.25 on the invoice of April 25, 1960. Re- 
spondent is also due a credit of $52 for bags which it sold to 
complainant. 


6. The formal complaint was filed on September 20, 1960, 
which was within 9 months after accrual of the causes of 


action. 


CONCLUSIONS 


It is clear from the evidence that the subject potatoes were 
purchased and sold by brand name, with no warranties as to 
grade, quality or condition. It is undisputed that complainant 
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told respondent’s buyer that both the Wisconsin Red and Wis- 
consin Katahdin potatoes were just “average potatoes.” It ap- 
pears that complainant also advised respondent that the Russet 
Burbank potatoes did not conform to the Burbanks previously 
sold to respondent, and complainant offered them to respond- 
ent at a lower price, which was accepted. 


Respondent’s principal complaint concerns the prices of the 
potatoes, which respondent seems to urge should conform to 
previous purchases made from complainant. Complainant firmly 
contends that the prices agreed upon for the potatoes sold to 
respondent in April 1960 were the prices at which they were 
invoiced, and not the reduced prices at which respondent made 
remittances. From the evidence before us we conclude that 
the invoice prices were in accordance with the agreements 
of the parties. 

Where a commodity is sold by brand name or description 
only, with no reference to grade or quality, the only warranty 
is an implied warranty that the goods will be merchantable. 
H. B. Frost v. Monash Produce Co., 15 A.D. 712. Respondent 
has submitted no evidence which would indicate that the pota- 
toes delivered were unmerchantable. Having accepted the pota- 
toes, respondent is liable to complainant for the purchase prices 
less any damages respondent can prove it sustained as a re- 
sult of a-breach of contract on the part of complainant. Re- 
spondent has neither alleged nor proved any breach of the 
contracts by complainant. 

Based upon the evidence, it is concluded that respondent’s 
failure to pay complainant the full invoice prices of the three 
truckloads of potatoes was in violation of section 2 of the act. 
Complainant admits that respondent is due a credit of $52 
for bags which it sold to complainant. Deducting this credit, 
there is a balance due complainant from respondent of $462.30. 
Complainant should be awarded reparation in that amount, 
w'th interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to compainant, as reparation, $462.30, with interest 
thereon at the rate of 5 percent per annum from May 1, 1960, 
until paid. 
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The facts and circumstances as set forth herein shall be 
published. 
Copies of this order shall be served upon the parties. 


(No. 7118) 


FARMERS POTATO DISTRIBUTING Co., INC. v. D. C. FLORES & 
Co., INc. PACA Docket No. 8060. Decided April 26, 1961. 


Acceptance—Liability 


Respondent accepted the potatoes and is liable to complainant for the con- 
tract price. 

Complainant and respondent, pro se. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on March 14, 1960, com- 
plainant seeks to recover $2,737.50, the purchase price of two 
truckloads of potatoes allegedly sold to respondent on July 
8, 1959. A copy of the Department’s report of investigation 
was served upon complainant on April 1, 1960. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 11, 1960. 

Respondent’s answer to the complaint was filed on July 18, 
1960, and contained a request for oral hearing. Respondent 
avers that the potatoes received from complainant were not 
of the grade and quality called for by the contract between 
the parties and that respondent suffered a substantial loss on 
the shipments. 

An oral hearing was held at New York City on January 
11, 1961. Respondent was not represented at the hearing and 
no witnesses appeared to testify on respondent’s behalf. Com- 
plainant’s vice president, A. C. Carpenter, was the only wit- 
ness to appear and testify. No briefs were filed. 


FINDINGS OF FACT 
1. Complainant, Farmers Potato Distributing Co., Inc., is 
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a corporation whose address is Post Office Box 1852, Norfolk, 
Virginia. 

2. Respondent, D. C. Flores & Co., Inc., is a corporation 
whose address is 922 East 163rd Street, New York 59, New 
York. At the time of the transaction involved in this proceed- 
ing, respondent was licensed under the act. 


3. On or about July 8, 1959, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
U.S. No. 1, Size A, Virginia Cobbler potatoes, consisting of 
approximately 700-750 sacks, at an agreed price of $3.65 per 
sack, delivered Newark, New Jersey, each sack to be stencilled 
“FLORES SAN JUAN.” The contract between the parties 
was negotiated by Bernie R. Frank, a broker located at 204 
Franklin Street, New York, New York. 


4. On July 8, 1959, the two truckloads of potato<s, con- 
taining a total of 750 sacks, were federally inspected at ship- 
ping point, Snow Hill, Maryland, and were certified as grad- 
ing U.S. No. 1, Size A. 


5. On July 8, 1959, complainant shipped in two trucks from 
Snow Hill, Maryland, to respondent at the pier of the Pan At- 
lantic Steamship Company, Newark, New Jersey, 750 sacks of 
the grade, variety, quality and size of potatoes called for by 
the contract between the parties, and stencilled in the manner 
agreed upon. 


6. Upon arrival of the two truckloads of potatoes at New- 
ark, New Jersey, at approximately 8 a.m. on July 9, 1959, 
respondent diverted the shipments to itself at a pier of the 
Bull-Insular Line, Inc., Brooklyn, New York, where they ar- 
rived and were accepted by respondent at approximately 11:45 
a.m, on July 9, 1959. 


7. There is now due and owing to complainant from re- 
spondent the sum of $2,737.50, no part of which has been 
paid. 


8. An informal complaint was filed on December 10, 1959, 
which was within 9 months after the cause of action accrued. 
CONCLUSIONS 

The contract between the parties, delivery of the potatoes 
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to respondent, and respondent’s failure to pay, as set forth in 
the findings of ‘fact, were alleged in the complaint and not 
denied in respondent’s answer. They were thus constructively 
admitted by respondent. In addition, complainant’s witness, 
A. C. Carpenter, testified to the accuracy of these facts and 
offered documentary proof in support thereof. 


Having accepted the potatoes, respondent became liable for 
the contract price, subject to its right to claim damages for 
any breach of the contract on the part of complainant. The 
burden of proving both the breach and resulting damages is 
on respondent. Respondent alleged that the potatoes delivered 
were not of the grade and quality specified in the contract. 
Respondent did not appear at the hearing and offered no proof 
either as to the alleged breach or as to damages, 


Respondent’s failure to pay promptly the agreed purchase 
prices of the two truckloads of potatoes is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation 
in the amount of $2,737.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,737.50, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1959, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 7119) 


FRED G. HILVERT Co., INC. v. TROPICAL FRUIT CO. AND/OR 
FRANK KENWORTHY COMPANY AND/OR MERCHANTS FRUIT Co. 
PACA Docket No. 7986. Decided April 26, 1961. 


Agent—Undisclosed Principal—Liability 


Respondent Tropical Fruit Co., as agent, and respondent Merchants Fruit 
Co., as the undisclosed principal, are ordered to pay to complainant 
the balance due on this transaction. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Monte L. 
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Rosenblum, of Kansas City, Missouri, for respondent Tropical Fruit Co. 
Mr. Henry J. Panathiere, of Kansas City, Missouri, for respondent 
Merchants Fruit Co. Frank Kenworthy Company pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on March 8, 1960, complain- 
ant seeks an award of reparation in the amount of $607.57, 
alleged to be the unpaid balance of the purchase price of a car- 
load of potatoes sold and delivered to respondent Tropical 
Fruit Co. in June 1959. 


Copies of the formal complaint and the Department’s report 
of investigation were served upon respondents Tropical Fruit 
Co. and Frank Kenworthy Company on March 31, 1960. A 
copy of the report of investigation was served upon complain- 
ant’s attorney on the same date. Copies of the formal com- 
plaint and the Department’s report of investigation were served 
on respondent Merchants Fruit Co. on May 10, 1960. 

Respondent Frank Kenworthy Company filed an answer to 
the complaint on April 15, 1960, admitting all of the material 
allegations of the complaint, except Kenworthy’s alleged liabil- 
ity, and requesting that Kenworthy be relieved of any liability 
to complainant. Respondent Tropical Fruit Co. did not file a 
timely answer, but subsequently, for good cause shown, was 
permitted to file an answer out of time. Respondent Tropical 
Fruit Co. generally denied all of the material allegations of 
the complaint, including a denial that any contract, oral or 
otherwise, was ever made between said respondent and the 
complainant. Respondent Merchants Fruit Co. did not file an 
answer to the complaint. 

An oral hearing was waived by the parties and the issues 
are determined in accordance with the shortened method of 
procedure provided for in section 47.20 of the rules of prac- 
tice (7 CFR 47.20). Pursuant to such procedure, complainant 
filed an opening statement with attached exhibits, and answer- 
ing statements were filed by Tropical Fruit Co. and Frank 
Kenworthy Company on September 29, 1960. Although no 
answer was filed by Merchants Fruit Co., this respondent filed 
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a sworn answering statement on October 3, 1960. Complain- 
ant’s attorney filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fred G. Hilvert Co., Inc., is a corporation 
whose address is P. O. Box 395, Glendale, Arizona. 


2. The first named respondent is an individual, Joseph S. 
Ferrante, doing business as Tropical Fruit Co., whose address 
is 7 East Third Street, Kansas City, Missouri. At the time of 
the transaction involved herein, this respondent was licensed 
under the act. 


3. The second named respondent is an individual, Frank 
Kenworthy, doing business as Frank Kenworthy Company, 
whose address is 305 Merchants Produce Bank Building, Kan- 
sas City 6, Missouri. At the time of the transaction involved 
herein, this respondent was licensed under the act. 


4. The third named respondent is an individual, Vincent J. 
Ferrante, doing business as Merchants Fruit Co., whose address 
is 13 East Third Street, Kansas City, Missouri. At the time of 
the transaction involved herein, this respondent was not licensed 
but was subject to license under the act. 


5. On or about June 17, 1959, in the course of interstate 
commerce and by oral contract, complainant, through negotia- 
tions by broker Frank Kenworthy Company, sold to respondent 
Tropical Fruit Co., who was acting as agent for respondent 
Merchants Fruit Co., a carload of potatoes consisting of 380 
100-lb. bags of U.S. No. 2, Size A, Palomino brand Pontiacs, 
at $5.10 per bag, and 50 100-lb. bags of U.S. No. 1, Size A, 
Dixie brand Red Pontiacs, at $6.25 per bag, for a total invoice 
price of $2,250.50, delivered Kansas City, Missouri. 


6. On or about June 17, 1959, complainant shipped in car 
PFE 41687 from Dixie, Arizona, to respondent Tropical Fruit 
Co. at Kansas City, Missouri, the 430 bags of potatoes re- 
ferred to in Finding of Fact 5. 


7. Upon arrival of the carload of potatoes at Kansas City, 
Missouri, the potatoes were inspected and, based upon the re- 
port of such inspection, complainant through broker Ken- 
worthy agreed to reduce the invoice price of the U.S. No. 2 
potatoes by $1.85 per bag, or an adjusted price for the No. 2’s 
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of $3.25 per bag. A corrected invoice was prepared by com- 
plainant and forwarded to the purchaser showing a total pur- 
chase price of $1,547.50. 


8. Respondent Tropical Fruit Co. paid freight charges in 
the amount of $639.93, leaving $907.57 due compainant. On 
or about September 5, 1959, respondent Merchants Fruit Co. 
paid complainant $200 on account, and in October 1959 made 
another payment of $100, leaving a balance of $607.57 due 
complainant on the purchase price of the potatoes. 


9. The formal complaint was filed on March 8, 1960, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The answer filed by Tropical Fruit Co. is a complete denial 
of the transaction as alleged, coupled with a general denial 
that this respondent had any knowledge of the transaction or 
the circumstances relating thereto, and, of course, a denial of 
any and all liability. 


On the other hand, the broker, Frank Kenworthy Company, 
admits the material allegations of the complaint, and states 
that this respondent at all times “acted in the manner of a 
broker in handling the transaction” and denies that he is per- 
sonally liable to complainant for the balance of the purchase 
price of the potatoes. 


Merchants Fruit Co. did not file an answer to the complaint 
and, under section 47.8(c) of the rules of practice, is deemed 
to have admitted the allegations of the complaint. Although 
failing to file an answer, Merchants Fruit Co. later filed a sworn 
statement absolving Tropical Fruit Co. of any liability for the 
balance of $607.57 due complainant on the purchase price of 
the potatoes, and acknowledging Merchants Fruit Co.’s liability 
to complainant for the said amount. 


We shall first consider the alleged liability of the broker 
Frank Kenworthy Company. Kenworthy has submitted in evi- 
dence a copy of the Brokers Standard Memorandum of Sale 
issued by him on June 17, 1959, and sent to the parties. This 
memorandum shows a sale of the potatoes by complainant to 
Tropical Fruit Co. There is no evidence to indicate that the ac- 
curacy of this memorandum of sale was ever questioned by 
the complainant or respondent Tropical Fruit Co. There is no 
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evidence that Frank Kenworthy failed to perform his duty as 
a broker and we find no basis for holding this respondent liable 
to complainant for any part of the purchase price of the pota- 
toes in question. The complaint as to Frank Kenworthy Com- 
pany should be dismissed. 


Tropical Fruit Co.’s position that a contract of purchase 
and sale was never negotiated between this respondent and com- 
plainant is unsupported by any evidence of record. As a matter 
of fact, the evidence is to the contrary. In the first place, Tropi- 
cal Fruit made no objection when the Brokers Standard Memo- 
randum of Sale showing a purchase of the potatoes by Tropical 
Fruit was issued by the broker. Then, when the potatoes ar- 
rived at Kansas City, Tropical Fruit paid freight charges in 
the amount of $639.93 and obtained release of the car from 
the carrier. Tropical Fruit contends that this was done merely 
as a convenience to Vincent J. Ferrente doing business as 
Merchants Fruit Co. and that the latter reimbursed him in 
cash for the freight charges. Since Tropical Fruit Co. took no 
steps to repudiate the contract as set forth in the brokers memo- 
randum of sale, and since the statements of both Tropical Fruit 
Co. and Merchants Fruit Co. indicate that Merchants Fruit ac- 
tually received the potatoes and has made partial payment 
therefor, we conclude that Tropical Fruit Co. acted as an agent 
for Merchants Fruit Co. in the transaction. It appears that 
complainant, the seller, was unaware that Merchants Fruit 
Co. had any interest in the transaction until almost three months 
after the potatoes were sold. This fact appears to place Mer- 
chants Fruit Co. in the category of an undisclosed principal. 
We have held that where an agent for an undisclosed principal 
contracts to purchase produce in his own name, both the agent 
and the principal may be joined as respondents in a proceeding 
for the purchase price, and both may be held liable. John C. 
Lester Co. v. Victory Distributors et al, 11 A.D. 376; Rufus 
Persley v. Peter Michael Floris, et al, 9 A.D. 373. 


Since the evidence shows that Tropical Fruit made the con- 
tract in his own name, although acting as agent for an un- 
disclosed principal, Tropical Fruit is liable to complainant 
under the contract. Since it also appears that Merchants Fruit, 
who was the undisclosed principal, received and accepted the 
potatoes in question, Merchants Fruit is also liable to com- 
plainant under the contract for the unpaid balance of the pur- 
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chase price. The failure of these respondents to pay complain- 
ant the full purchase price of the potatoes was in violation of 
section 2 of the act. Since complainant has received partial pay- 
ment in the amount of $300, there remains due and owing to 
complainant the sum of $607.57. Complainant should be awarded 
reparation in that amount, with interest. Of course, payment 
of a total of $607.57, with interest, to complainant will dis- 
charge its claim. 


ORDER 
The complaint as to Frank Kenworthy, an individual doing 
business as Frank Kenworthy Company, is hereby dismissed. 


Within 30 days from the date of this decision, Joseph S. Fer- 
rante, an individual doing business as Tropical Fruit Co., and 
Vincent J. Ferrante, an individual doing business as Merchants 
Fruit Co., shall pay to complainant, as reparation, the sum of 
$607.57, with interest thereon at the rate of 5 percent per 
annum from July 1, 1959, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7120) 


PACA Docket No. 8144. Dismissed April 4, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7121) 


PACA Docket No. 8269. Dismissed April 14, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7122) 


PACA Docket No. 8169. Dismissed April 20, 1961, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7123) 


PACA Docket No. 8213. Dismissed April 27, 1961 by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 7124) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. THOS. D. PALELLA 
& Sons, INC. PACA Docket No. 8355. Reparation of $8,815 
with 5 percent interest from March 1, 1961, awarded com- 
plainant against respondent in order issued April 28, 1961, 
by Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7125) 


MEYER TOMATOES v. JIMMIE W. WILLIAMS. PACA Docket No. 
8304. Reparation of $2,522 with 5 percent interest from Octo- 
ber 1, 1959, awarded complainant against respondent in 
order issued April 3, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7126) 


BALTIMORE FRUIT AND PRODUCE ASSOCIATION, INC. v. RICH- 
ARD J. WEBER. PACA Docket No. 8320. Reparation of $324.15 
with 5 percent interest from June 1, 1960, awarded complain- 
ant against respondent in order issued April 4, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7127) 


CALIFORNIA FRUIT EXCHANGE v. MARSHALL MALOOF PRODUCE. 
PACA Docket No. 8322. Reparation of $4,012.50 with 5 per- 
cent interest from October 1, 1960, awarded complainant 
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against respondent in order issued April 4, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7128) 


PETER D. DEOUDES & SONS, INC. v. CLOWE & DAvis, INC. PACA 
Docket No. 8321. Reparation of $2,781.45 with 5 percent 
interest from January 1, 1961, awarded complainant against 
respondent in order issued April 4, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7129) 


COLORADO POTATO GROWERS EXCHANGE v, PAUL E. Mary. PACA 
Docket No. 8347. Reparation of $2,148.80 with 5 percent 
interest from April 1, 1960, awarded complainant against 
respondent in order issued April 14, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7130) 


F, H. Dicks v. AL SCHIANO. PACA Docket No. 8328. Repara- 
tion of $2,890.21 with 5 percent interest from September 1, 
1960, awarded complainant against respondent in order is- 
sued April 17, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7131) 


CONN & SCALISE Co., INC. v. MARSHALL MALOOF PRODUCE. 
PACA Docket No. 8332. Reparation of $11,033.85 with 5 
percent interest from November 1, 1960, awarded complain- 
ant against respondent in order issued April 18, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7132) 
BANANA SALES Co. v. OSCAR L. MORENO. PACA Docket No. 
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8341. Reparation of $198.40 with 5 percent interest from 
September 1, 1960, awarded complainant against respondent 
in order issued April 20, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7133) 


S. A. HEISEY & SONS v. CLOWE & DAVIS, INCORPORATED. PACA 
Docket No. 8337. Reparation of $9,336.82 with 5 percent in- 
terest from June 1, 1960, awarded complainant against re- 
spondent in order issued April 20, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7134) 


J. T. JAEGGLI & SON v. D. C. FLORES & Co., INC. PACA Docket 
No. 8339. Reparation of $621 with 5 percent interest from 
October 1, 1960, awarded complainant against respondent in 
order issued April 20, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7135) 


LENHOFF & GILBERT v. EARL’S FRUIT & PRODUCE. PACA Docket 
No. 8329. Reparation of $558.14 with 5 percent interest 
from August 1, 1960, awarded complainant against respond- 
ent in order issued April 20, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7136) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION, INC. v. APPLE KING. 
PACA Docket No. 8346. Reparation of $234.44 with 5 percent 
interest from July 1, 1960, awarded complainant against 
respondent in order issued April 20, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7137) 


PIUTE COUNTY POTATO GROWERS ASS’N v. TRUJILLO BROS. 
PACA Docket No. 8342. Reparation of $5,515 with 5 percent 
interest from May 1, 1960, awarded complainant against re- 
spondent in order issued April 20, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7138) 


STONOCA FARMS CORPORATION v. JOHN PONTINO & SON. PACA 
Docket No. 8331. Reparation of $1,442.50 with 5 percent in- 
terest from July 1, 1960, awarded complainant against re- 
spondent in order issued April 20, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7139) 


J. F. MACNULTY, INC. v. OTT BROTHERS PRODUCE. PACA Docket 
No. 8349. Reparation of $119.50 with 5 percent interest from 
August 1, 1960, awarded complainant against respondent in 
order issued April 21, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7140) 


D. H. RAMZINSKY PRODUCE v. THE AL BREITKREUTZ Co. PACA 
Docket No. 8348. Reparation of $260.66 with 5 percent in- 
terest from August 1, 1960, awarded complainant against re- 
spondent in order issued April 21, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7141) 


W. C. JONES & SONS Co., v. SOUTHERN PLANTERS COMPANY. 
PACA Docket No. 8363. Reparation of $6,600 with 5 percent 
interest from June 1, 1960, awarded complainant against 
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respondent in order issued April 25, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7142) 


QUALITY POTATO SALES, INC. v. F. W. JOLIVETTE. PACA Docket 
No. 8366. Reparation of $4,363.14 with 5 percent interest 
from August 1, 1960, awarded complainant against respond- 
ent in order issued April 25, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7143) 


BOEHMER, INC. v. PEERLESS PRoD. Co., INC. PACA Docket No. 
8362. Reparation of $13,918.41 with 5 percent interest from 
June 1, 1960, awarded complainant against respondent in 
order issued April 27, 1961, by Thomas J. Favin, Judicial 


Officer. 


(No. 7144) 


TROY H. CRIBB & SONS, INC. v. HEBB PRODUCE Co., INC. PACA 
Docket No. 8354. Reparation of $1,243.68 with 5 percent 
interest from July 1, 1960, awarded complainant against re- 
spondent in order issued April 27, 1961, by Thomas J. Flavin, 


Judicial Officer. 


(No. 7145) 


SUFFOLK COOPERATIVE G. L. F. SERVICE, INC. v. D. C. FLORES 
- & Co., INc. PACA Docket No. 8340. Reparation of $1,162.50 
with 5 percent interest from May 1, 1960, awarded complain- 
ant against respondent in order issued April 27, 1961, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 7146) 


CHUI CHIUSCHU RANCHES, INC. v. TRUJILLO BRos. PACA Docket 
No. 8360. Reparation of $1,993.84 with 5 percent interest 
from August 1, 1960, awarded complainant against respond- 
ent in order issued April 28, 1961, by Thomas J. Flavin, 
Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7147) 


G & S FARMS v. MENDELSON-ZELLER Co., INC. PACA Docket No. 
7982. Order isued April 7, 1961, by Thomas J. Flavin, Judicial 
Officer. 





